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olicymakers often select from a range of tools
when pursuing their policy goals and must bal-
ance the costs and benefits of each possible op-
tion. For example, policymakers may choose to substi-
tute monetary policy for fiscal policy (e.g., Clark 2002),
nontariff barriers for tariff schedules (e.g., Grossman
and Helpman 1994), and economic sanctions for mili-
tary deployments (e.g., Milner and Tingley 2015). While
the available options may not be perfect substitutes,
political incentives often structure not only the choice
of policy but also the instrument through which it is
enacted.
In this article, we study strategic substitution in
the context of presidential unilateral action. Presidents

make new policies without involving Congress through
a variety of instruments: the most common are execu-
tive orders, presidential memoranda, and presidential
proclamations, but public land orders, treaty procla-
mations, national security decision memoranda, and
dozens of other types of actions can create new policy
outcomes and all carry the force of law. While procedural
requirements may vary across directive categories, in
practice these lines are blurred if not indistinguishable
as they are often used to achieve functionally equivalent
outcomes (Cooper 2014; Dodds 2013; Lowande 2014;
Woolley and Peters 2017). Studying aggregate trends
in unilateral activity, recent scholarship argues that
presidents increasingly have replaced executive orders
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with other directive types (Cooper 2014; Lowande 2014;
Rudalevige 2021). We build on this research to examine
when presidents create a particular unilateral policy
through one instrument rather than another.

While unilateral action can confer policy and elec-
toral benefits to presidents (e.g., Howell 2003; Judd
2017), it can also increase congressional scrutiny and
reduce public approval (e.g., Christenson and Kriner
2020b; Cooper 2014; Reeves and Rogowski 2018). We
argue that these political costs and benefits vary across
types of directives and that presidents balance these in-
centives when creating new policies via executive action.
For example, executive orders are generally the most
prominent and visible form of unilateral instrument
(Cooper 2014; Lowande 2014). We hypothesize that
presidents choose whether to issue a particular directive
as an executive order rather than a less visible instru-
ment like a memorandum based on their incentives to
minimize any political costs and maximize any policy
victories that may be associated with a unilateral order.

We study directive substitution using data on uni-
lateral orders issued between 1946 and 2020 and present
two main findings. First, political context is associated
with a president’s choice of instrument. Presidents are
more likely to issue memoranda and other less visible
instruments rather than executive orders and proclama-
tions during periods of divided government. Second, we
show that presidents’ strategic use of directive substitu-
tion may undermine congressional constraints on presi-
dential unilateralism. While our results confirm the neg-
ative association between divided government and ex-
ecutive orders (Bolton and Thrower 2016; Chiou and
Rothenberg 2017; Howell 2003), we also find that pres-
idents issue greater numbers of less visible unilateral
instruments during divided party control. Aggregating
across directive categories, then, we find that presidents
exercise unilateral power more frequently when Congress
is controlled by the opposite party. These findings high-
light the importance of accounting for the range of
instruments through which presidents create unilateral
policies and the strategies presidents use when choosing
among them. Our results also suggest the limitations of
the separation of powers as a constraint on presidential
unilateralism.

Mechanisms of Presidential
Policymaking

Conventionally, presidents pursue their policy goals
by formulating robust legislative agendas and rallying
Congress and the public behind them (Cohen 2012;
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Kernell 1997). Yet legislation is not the only means
through which presidents secure new policy outcomes,
as unilateral power offers an alternative mechanism
through which presidents can effect policy change. As
Cooper observed, “There is virtually no significant pol-
icy area in which presidents operate that has not been
shaped to one degree or another by the use or abuse
of [unilateral] tools” (2014, ix). By exercising unilateral
power, presidents may be able to secure policy outcomes
that better reflect their preferences relative to legislation
and address policies on which Congress is gridlocked
(e.g., Howell 2003).

While executive orders may be the most commonly
studied tool of unilateral power, they are only one of
many avenues through which administrative directives
create new policy outcomes. As Rudalevige points out,
“Executive orders are hardly alone in their basic func-
tion ... there is a wide range of tools with similar ef-
fect” (2021, 15). These tools include proclamations and
memoranda, along with orders and determinations is-
sued by executive branch agencies at the direction of or in
consultation with the president.! Despite their different
names, these instruments are often used for similar pur-
poses (Cooper 2014; Lowande 2014; Woolley and Peters
2017).2 According to the Congressional Research Service,
“any distinction among these instruments—executive or-
ders, presidential memoranda, and proclamations—is
muddied by the fact that all three may be employed to
direct and govern the actions of government officials and
agencies” (2021, 21). An opinion issued by the Office of
Legal Counsel (2000) likewise concluded that “there is no
substantive difference in the legal effectiveness of an ex-
ecutive order and a presidential directive that is not styled
as an executive order.”

Recent scholarship suggests that presidents strate-
gically select between various instruments when issuing
unilateral directives. Lowande (2014) documents the
greater use of memoranda over time and argues that
presidents have increasingly used them as replacements
for executive orders. As Cooper elaborates, memoranda
have been used “as substitutes for executive orders”
(2014, 114) and have “in some ways displaced procla-
mations” (134). Similarly, Rudalevige observes that

'Consider, for example, that President Obama’s Deferred Action
for Childhood Arrivals program—one of the most salient and
visible unilateral actions undertaken during his presidency—was
implemented via a memorandum issued by the Department of
Homeland Security.

2According to Cooper, while the “traditional interpretation has
held that executive orders are used internally while proclamations
are directives issued to those outside the government . . . the sit-
uation in practice is somewhat more complex and not nearly so
neatly defined” (2014, 16).
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memoranda “seem to be in frequent use as substitutes
for executive orders” (2021, 288). Studying 237 proposed
executive orders that were never issued between 1945
and 2001, Rudalevige (2021, 177-78) shows that in about
18% of cases these proposed orders were subsequently
issued as memoranda or some other instrument. And
while Chiou and Rothenberg focus their analysis on
executive orders, they also point out that “other forms of
unilateral action . . . may serve as substitutes for executive
orders under certain circumstances” (2017, 7).

While previous research studies the president’s
choice to issue executive orders rather than pursue their
objectives via the legislative process (Belco and Rot-
tinghaus 2014; Byers, Carson, and Williamson 2020),
little scholarship evaluates what we refer to as directive
substitution.’> However, other research documents how
presidents substitute one action for another in other
contexts. For example, presidents use both signing state-
ments and Statements of Administration Policy (SAP)
to express their preferred interpretations of laws passed
by Congress (Rice 2010). The choice of which to use
may reflect strategic considerations, as Crouch, Rozell,
and Sollenberger (2013) argue that the Obama admin-
istration replaced signing statements with SAPs and
Office of Legal Counsel opinions as less visible means
of expressing the president’s interpretation of legislation
(see also Sievert and Ostrander 2017). In the domain of
foreign policy, presidents’ choice of policy instrument—
such as economic sanctions, trade restrictions, military
deployments, and aid provision—is constrained by the
domestic politics associated with each instrument and
thus leads presidents to substitute one instrument for
another (Milner and Tingley 2015). And scholarship
on bureaucratic management theorizes the trade-offs
in presidents’ decisions to substitute centralization for
politicization (Gibson 2021; Rudalevige 2021) and to fill
open positions with new appointees rather than leaving
them vacant (Kinane 2021). We study directive substitu-
tion by analyzing the factors associated with a president’s
choice of instrument for creating a new unilateral policy.

Incentives for Directive Substitution

We argue that presidents strategically choose among
unilateral instruments based on their incentives to pur-

*Martin (2005) is a notable exception, who studies a president’s
choice to use executive agreements rather than treaties. Like Mar-
tin (2005), we analyze directive-level data on the choice of instru-
ment. But by studying unilateral directives rather than interna-
tional commitments, we present a different set of theoretical con-
siderations and study a wider range of policy areas.

sue their preferred policies while limiting the potential
costs. The distinctions between directive types have
implications for a president’s strategic calculation. First,
while executive orders and proclamations are legally
required to be published in the Federal Register, no such
obligation applies to instruments such as memoranda
(Cooper 2014). Second, in comparison with executive
orders (see Rudalevige 2021), the process for issuing
memoranda is not well developed. Third, the “malleabil-
ity” of administrative tools other than executive orders
and proclamations enables presidents to “determine the
definition of these instruments and how they ought to be
used” (Lowande 2014, 725). Together, these facts suggest
that the costs of unilateral action vary across directive
categories.

We posit that presidents consider these variable costs
and are more likely to issue less visible forms of direc-
tives as the costs of unilateral action increase. These costs
are linked with the political environment. Highly visible
forms of unilateral action are likely to attract the most at-
tention and scrutiny, which presidents may seek to avoid
during periods of interbranch conflict between them and
Congress. In this circumstance, legislators may criticize
both the substance of a unilateral directive and the presi-
dent for overstepping their authority in issuing it.* Con-
gressional criticism and investigations can subsequently
undermine the president’s political standing (Chris-
tenson and Kriner 2020b; Kriner and Schickler 2016).
Given presidents’ incentives to avoid negative attention,
Djourelova and Durante (2022) argue that presidents
strategically time their executive orders to minimize
the publicity they receive through the media, especially
during divided government.” Congress can also use its
powers to attempt to constrain presidents through the
appropriations process (MacDonald 2010) and by block-
ing administrative activity (Acs 2019), each of which
may be especially likely when presidents issue directives
with which Congress disagrees. In these circumstances,
presidents may prefer to avoid inciting congressional ire.

Yet presidents have policy goals of their own and
also face pressures to act despite congressional opposi-
tion or recalcitrance. Rather than forgo unilateral ac-
tion during these periods, presidents may instead use
instruments that are more likely to escape attention or
scrutiny such as memoranda. Compared with executive

*Previous research suggests Congress’ capacity and willingness to
subject presidents and their actions to greater scrutiny during peri-
ods of interbranch conflict (Kriner and Schickler 2016; Kriner and
Schwartz 2008).

5Similarly, Sievert and Ostrander (2017) argue that congressional
and public outcry has led to declines in the use of signing state-
ments in recent years.
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orders, memoranda receive less media coverage (Chris-
tenson and Kriner 2020a) and are mentioned publicly by
presidents less frequently (McLain 2022). As Cooper ex-
plains, “Few members of Congress are even aware of this
presidential direct action tool” (2014, 86) with memo-
randa “often go[ing] unnoticed unless the White House
really seeks to gain publicity for them” (105).° Presi-
dents may also use memoranda rather than executive or-
ders to capitalize on the perception that the former are
less significant than the latter (Woolley and Peters 2017).
Presidents’ incentives to avoid congressional scrutiny and
downplay the policy significance of their directives are
likely to be greatest during periods of interbranch con-
flict, when they may instead choose to use memoranda
and other less visible instruments.

We test the hypothesis that presidents are more likely
to substitute less visible directive types for executive or-
ders and proclamations during divided government.
Understanding how presidents engage in directive sub-
stitution has several implications for scholarship on the
presidency. First, the possibility of strategic substitution
raises concerns about selection bias for previous em-
pirical work. For example, if presidents are more likely
to issue executive orders during divided government,
then conclusions about the relationship between divided
government and executive orders may not generalize to
other types of orders (see also Bolton and Thrower 2021,
126; Lowande 2021; Rudalevige 2021, 81).

Second, presidents’ strategic decisions to sometimes
choose less visible means of unilateral policymaking may
raise questions about transparency, the separation of
powers, and democratic accountability. If actors outside
the executive branch are unaware of the president’s
actions, then it may undermine Congress’s ability to ef-
fectively oversee the president’s activities and the public’s
ability to hold the president to account for them. Thus,
our argument identifies a theoretical basis for presidents
to exercise power in ways that may be less than fully
transparent, concerns about which have figured promi-
nently in legal scholarship (e.g., Kitrosser 2015; Shane
2009).

In addition, unilateral action is a particularly useful
context for studying policy substitution. While previous
scholarship has studied substitution in foreign affairs by
studying the president’s choice of policy instrument (e.g.,
Milner and Tingley 2015), these instruments can gener-
ate radically different outcomes even as they represent
an overall foreign policy strategy. But because presidents

®Similarly, Howell notes: “If presidents choose to avoid the report-
ing requirements Congress has placed on executive orders, they can
repackage their policies as executive memoranda, determinations,
administrative directives, or proclamations” (2003, 7).
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have considerable discretion in selecting among unilat-
eral instruments that could each generate similar policy
outcomes, the case of unilateral action provides greater
leverage for studying how political context is associated
with policy substitution.

Implications of Directive
Substitution for Interbranch
Relations

Our argument has implications for considering how the
separation of powers constrains presidential unilater-
alism. While presidents have the power to make new
law through unilateral power without consulting the
legislative branch, Congress has the authority to pass
legislation that changes or overturns presidential direc-
tives.” Accordingly, some theories of unilateral action
posit that presidents are less likely to use unilateral power
when they anticipate that Congress is likely to act in this
way (e.g., Deering and Maltzman 1999; Howell 2003;
Moe and Howell 1999). Given certain assumptions about
the distribution of status quo policies, these accounts
predict that presidents issue fewer unilateral directives
as the policy preferences of Congress and the president
diverge. This prediction contrasts with the “evasion
hypothesis” which posits that presidents use unilateral
power more frequently when their preferences conflict
with congressional preferences (e.g., Light [1982] 1998;
Peterson 1990).

A sizable empirical scholarship studies the relation-
ship between presidential unilateralism and interbranch
conflict.® This research often finds that presidents issue
fewer unilateral directives when their preferences diverge
from those of Congress (e.g., Chiou and Rothenberg
2017; Howell 2003; Mayer 1999), usually (although not
always) operationalized with an indicator for periods
of divided government. However, other scholarship
provides a more mixed assessment, finding that the re-
lationship between interbranch conflict and presidential
unilateralism is null (Krause and Cohen 2000; Mayer and
Price 2002) or that it varies across measures (Deering
and Maltzman 1999; Krause and Cohen 1997; Ouyang
and Waterman 2015), time (Bolton and Thrower 2016),
types of directive (Fine and Warber 2012; Ouyang and

"Likewise, courts, bureaucratic agencies, and future presidents can
all undermine or invalidate policies created through unilateral ac-
tion.

8See Lowande and Rogowski (2021) for a summary of this litera-
ture.
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Waterman 2015), and issue area (Marshall and Pacelle
2005). And other findings support the evasion hypoth-
esis by showing that presidents issue more executive
orders as ideological disagreement between presidents
and Congress increases (Deering and Maltzman 1999)
and during divided government (Fine and Warber 2012).

If presidents are less likely to issue directives as ex-
ecutive orders during divided government, as we argue,
the decrease in executive orders during divided govern-
ment documented by the studies noted above may be oft-
set by increases in other directives during these periods.
Depending on the rate at which presidents issue less visi-
ble directives, the aggregate result may be more unilateral
activity during divided government. Thus, our argument
suggests that strategic substitution may weaken congres-
sional constraints on presidential unilateralism and that
accounting for directive substitution could lend support
to the evasion hypothesis.

Data and Methods

We examine our hypotheses regarding directive substi-
tution using extensive data and measures on presidential
unilateralism from 1946 to 2020.° Our data include
33,921 directives issued during this period which were
obtained from the CIS Index to Presidential Executive
Orders & Proclamations (1987) (henceforth, CIS) and ex-
tended through 2020 by ProQuest Legislative & Executive
Publications.'® Each document is either a presidential
directive or a message which contains evidence of pres-
idential action.!! The documents represent a diversity
of unilateral tools, including memoranda, public land
orders, executive agreements, and agency directives in
addition to executive orders and proclamations.

Not all unilateral directives meaningfully affect
policy outcomes, however, and previous studies of uni-
lateralism focus their empirical tests on “significant”
directives. For example, Howell (2003) identifies signif-
icant directives as those that were covered by the media

“Most research on the unilateral presidency scholarship studies
the post-World War II era (see, e.g., Chiou and Rothenberg 2017;
Howell 2003; Lowande 2014). As we discuss below, we also analyze
more limited time periods when accounting for additional covari-
ates beyond the partisan composition of Congress.

0The figure excludes 33 directives for which the date of issuance
was unclear.

" According to the Office of Legal Counsel (1945), presidential di-
rectives need not be issued formally as government policy and can
also be created and communicated through informal presidential
communications.

and/or mentioned by Congress or the courts. However,
most measures of directive significance apply only to
executive orders and not other types of directives.

We use measures of directive significance developed
by Kaufman and Rogowski (2021) to distinguish impor-
tant directives in our data.'” These measures characterize
document significance using supervised learning meth-
ods for text analysis (Kaufman 2020). The measure of
significance is based on estimates of the significance of
executive orders issued between 1947 and 2002 (from
Chiou and Rothenberg 2017) along with hand coding
of a selection of other directives. Chiou and Rothen-
berg (2017) aggregate 19 independent measures from
newspapers, law reviews, and historical overviews in an
item-response framework; however, their measure only
applies to executive orders from 1947 to 2002, omitting
other directive types and years. Kaufman and Rogowski
(2021) extend this measure with supervised learning:
they first train a random forest model (Kaufman, Kraft,
and Sen 2019) to learn the relationship between a direc-
tive’s word usage and its significance among the executive
orders captured by Chiou and Rothenberg (2017), then
use that model to estimate the significance of the remain-
ing, unlabeled directives based on their text. Through
cross-validation exercises and comparisons to human
coders they show that their supervised method measures
directive significance for both in-sample and out-of-
sample documents with low error rates. The intuition
is that a directive whose text is similar to an executive
order in the Chiou and Rothenberg (2017) data will have
a similar significance estimate. For each directive, this
procedure provides an estimate between zero and one,
where larger values indicate a higher probability of sig-
nificance. Significant unilateral actions are identified as
those whose probability estimates are greater than 0.355,
which identifies the top 18% of significant directives in
the data during the period of study.

As we describe below, in our statistical models we
also use indicators of the policy area corresponding
to each directive developed by Kaufman and Rogowski
(2021). These indicators are produced from codings of
issue areas for executive orders from Policy Agendas
Project (2023a) and a sample of hand-labeled docu-
ments, which are used to train a model on recovering the
relationship between the text of the directives and their
associated policy area. That model then applied the same
classification scheme to identify the policy areas for the
remaining directives in the data. Kaufman and Rogowski
(2021) also perform rebalancing methods to ensure that

12Additional details about the sample and estimation procedure
are provided in Appendix A in the online supporting information.
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FIGURE 1 Executive Orders across Issue Area, 1954—2018
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Notes: Lines show the annual number of unilateral directives. Gray line shows the annual num-
ber of all directives, and black line shows the annual number of significant directives.

the model performs well in predicting uncommon pol-
icy areas and validate the results with additional cross-
validation and human-coder exercises.

Figure 1 shows the annual number of unilateral
directives in our data.'® The light-shaded line shows
the annual number of all directives. Overall, presidents
issued an average of 452 directives per year, ranging from
a minimum of 229 in 1949 to a maximum of 797 in
1969. The dark-shaded line shows the annual number
of directives that were estimated to be significant. The
average number of significant directives per year is 80,
which ranged from 32 in 1968 to 309 in 2020.

Our account regarding directive substitution con-
cerns the president’s choice of directive conditional on
issuing a unilateral order. We create an indicator that
distinguishes whether each directive was issued as an
executive order or proclamation (= 1) or as a memo-
randum or some other directive type (= 0).'* Figure 2
displays the annual values of this measure. The plotted
points show the share of unilateral directives that were
issued as alternative directives rather than executive

PFigure A.1 in the online supporting information shows the num-
ber of directives across each category.

"“Appendix A.1 in the online supporting information describes
how document categories from ProQuest Legislative ¢ Executive
Publications were used to categorize directives in our analysis. For
the purposes of our first analysis, we characterized Public Land Or-
ders as executive orders because they are all published in the Fed-
eral Register and thus are just as visible as executive orders (and
proclamations). However, our findings do not depend on this cod-
ing decision; see Table B.1 in the online supporting information.

orders or proclamations. The top plot shows values for
all directives in our data, and the bottom plot shows
values for significant directives.

Figure 2 reveals several key patterns. Among all or-
ders, 61% of directives in an average year were issued as
either executive orders or proclamations. There is some
temporal variation, however, as memoranda and other
administrative directives have accounted for increased
shares of presidential unilateralism in recent decades."”
As the bottom plot shows, this pattern is especially clear
in the case of significant directives, where the annual
share of significant directives issued as executive orders
or proclamations has declined at a steady rate. While
more than 90% of significant unilateral directives were
issued as executive orders or proclamations prior to 1980,
since then this figure has declined to around 55%. Thus,
memoranda and other instruments have comprised an
increasingly large share of presidents’ important unilat-
eral directives.

Based on the data summarized in Figure 2, simple
cross-sectional comparisons suggest that presidents use
different instruments depending on the context. Across
the 75 years in our data, 52% of directives were issued
as either executive orders or proclamations during di-
vided government compared with 67% during unified
government (¢t = 26.1, p < .001). We also observe sim-
ilar patterns when comparing directive choice among

15 A bivariate linear regression of the annual proportion of alterna-
tive directives on time reveals a positive but extremely small coef-
ficient which is not statistically distinguishable from zero.
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FIGURE 2 Annual Rates of Directive Choice, 1946—2020
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Notes: Plotted points show the share of unilateral directives in each year that were issued as executive orders or
proclamations rather than memoranda or other directive types. The top plot shows the annual proportions of
executive orders and proclamations among all directives, and the bottom plot shows the annual proportions

among only significant directives.

significant directives, where 58% were issued as either ex-
ecutive orders or proclamations during divided govern-
ment compared with 68% during unified government (¢
= 7.8, p < .001). These initial comparisons are consis-
tent with our claim that presidents consider the composi-
tion of Congress and its potential reaction when deciding
what form their directives should take.

Empirical Strategy

We test our argument about directive substitution more
formally by studying the president’s choice of instru-
ment for each document in our data. Following previ-
ous research (e.g., Chiou and Rothenberg 2017; Howell
2003), we focus on studying the relationship among the
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significant directives in our data. We estimate linear
probability models of the general form'¢:

y =a+y+ 8+ p Divided government + X2;; + €, (1)

where the unit of analysis is each significant directive is-
sued from 1946 to 2020, and the dependent variable is
the indicator for whether it was issued as an executive
order or proclamation (y = 1) rather than an alterna-
tive instrument (y = 0). The main independent variable,
Divided government, characterizes congressional sessions
when one or both chambers are controlled by a different
party than the president. The estimate of f is the main
quantity of interest. If, as we argued, presidents substi-
tute alternative directive forms for executive orders and
proclamations during contexts in which they anticipate
greater congressional scrutiny, the coefficient for Divided
government will be negatively signed.

We estimate models that contain several varieties of
fixed effects to address potential confounding. In our first
model, we include fixed effects for each president (3).
This accounts for potential differences across presidents
in directive choice. The inclusion of president fixed ef-
fects means that our estimates of B are identified with
changes in Divided government that occur within a given
presidential administration. Additionally, president fixed
effects help account for secular trends in unilateral activ-
ity that span multiple presidencies.

Our second model adds fixed effects for issue areas
(a). The inclusion of these fixed effects accounts for the
possibility that some types of directives are more likely
to be used to address some issues than others. For ex-
ample, given the use of proclamations to announce tariff
schedules (Lowande, Jenkins, and Clarke 2018), it would
not be surprising if baseline levels of directive substitu-
tion varied between trade policy and (for example) en-
vironmental policy. By including fixed effects for issue
area, then, estimates of p reflect the average within-issue
difference in directive substitution that is associated with
changes in Divided government.

Our third, and most preferred, model adds fixed ef-
fects for the quarter of each presidential term (y). Pre-
vious research suggests that the opportunities for presi-
dential influence and incentives to produce popular pol-
icy vary across their terms in office (Light [1982] 1998;
Mayer 2001), and the components of these political cy-
cles may be associated with variation in how presidents
issue unilateral directives. Thus, we associate the date on
which each directive was issued with the quarter (from 1
to 16) of the 4-year presidential term and include fixed

16Logistic regression also provides evidence of directive substitu-
tion. See Tables B.2-B.4 in the online supporting information.
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effects corresponding to each quarter. Given this specifi-
cation, our estimates of p account for cyclical variation in
presidents’ choice of directives.

We also account for factors (X) that may be associ-
ated with directive choice and could serve as potential
confounders. First, in all models we include a monthly
measure of the unemployment rate in percentage points
(Unemployment rate), which could be associated with
the need for presidential action.!” Second, in additional
models, we account for presidential popularity by in-
cluding each president’s monthly approval rating, which
we rescale to range between zero and one (Approval
rating). These data were obtained from Christenson and
Kriner (2019) for the period from 1956 to 2018, and we
extended them through the end of 2020 using monthly
data from Gallup. Christenson and Kriner (2019) show
that increased presidential approval is associated with
the greater use of executive orders. We build upon their
research and include this measure to account for the pos-
sibility that more popular presidents are less sensitive to
any potential costs of issuing executive orders. Third, we
include the annual public salience of each issue area using
data from the Policy Agendas Project (2023b). This mea-
sure, Issue salience, reflects the annual percentage of the
US population who indicated that each issue area was the
“most important problem” based on surveys conducted
by Gallup. The most important problem responses were
associated with the issue area of each directive. Rogowski
(Forthcoming) argues that presidents have incentives
to address issues of public concern through executive
orders, and thus it is possible that presidents may prefer
to address these issues through executive orders (and
proclamations) rather than other directive types in ex-
pectation that they will receive greater public attention
for doing so. Fourth, we account for policy areas that are
on the president’s agenda and appear to be priority issues
for the president (Presidential priority). Following Light
([1982] 1998), we calculate the share of sentences in each
year’s State of the Union address that concern each issue
area using data from Policy Agendas Project (2023c).
Larger values of this measure indicate issue areas that are
more critical to the president’s policy agenda.

Though this latter set of covariates is less central to
our core theoretical interest, by including them we pro-
vide a more comprehensive assessment of the political

"These data were obtained for 1948 through 2020 from the
Federal Reserve Economic Data website hosted by the St. Louis
Fed. (See https://fred.stlouisfed.org/seriessyUNRATE.) Data for
1946 and 1947 were obtained from the National Bureau of
Economic Research Macrohistory Database, section VIII (Feen-
berg and Miron 1997). (See https://data.nber.org/databases/
macrohistory/rectdata/08/m08292b.dat and https://data.nber.org/
databases/macrohistory/rectdata/08/m08292c.dat, respectively.)
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TABLE 1 Divided Government and Directive Choice
Directive Issued as Executive Order or Proclamation
(1) (2) (3) (4) (5)
Divided government —0.045* —0.043* —0.064 —0.070* —0.064*
(0.017) (0.012) (0.016) (0.017) (0.018)
Unemployment —0.011* —0.008* —0.009* —0.008* —0.007
(0.005) (0.003) (0.004) (0.004) (0.004)
Approval rating —0.093
(0.097)
Issue salience 0.442*
(0.211)
Presidential priority 0.006
(0.165)
Time period 1946-2020 1946-2020 19462020 1956-2020 19562020
President fixed effects Yes Yes Yes Yes Yes
Issue-area fixed effects No Yes Yes Yes Yes
Quarter of term fixed effects No No Yes Yes Yes
Observations 6,012 6,012 6,012 5,437 5,437

Notes: Entries are linear regression coefficients with standard errors clustered on congress in parentheses. The dependent variable is an
indicator for whether a unilateral directive was issued as an executive order or proclamation (y = 1) or some other directive type (y = 0).

“p < .05 (two-tailed tests).

factors that may shape how presidents exercise unilateral
power. However, the measures of presidential approval
and issue salience are available continuously only begin-
ning in 1956. Thus, our regression tables show three sets
of models: (1) models that include the various fixed ef-
fects described above and the unemployment measure
for the period from 1946 to 2020, (2) a model with a full
set of fixed effects and the unemployment measure for
the period from 1956 to 2020, and (3) the same model
and time period with the additional political covariates
described above. The vector of coefficient estimates cor-
responding to the covariates other than Divided govern-
ment is represented by . Finally, € is a random error
term, which we cluster on a variable indicating the num-
bered congress during which the directive was issued,
since our primary independent variable ( Divided govern-
ment) is assigned at the level of each congress.

Before proceeding, we emphasize that our analysis is
firmly in the camp of observational research. We do not
claim that our design allows us to recover an unbiased
estimate of the causal effect of divided government on
a president’s decision to exercise unilateral power with

a particular type of instrument. Instead, our primary
interest is in understanding whether presidents tend to
issue certain types of directives in ways that systemati-
cally correspond with the legislative context. Finding that
presidents are more likely to issue directives as executive
orders or proclamations (rather than memos or other
directives) during divided government would provide ev-
idence consistent with our argument. This result would
suggest that presidents anticipate the congressional re-
sponse to their unilateral directives when deciding how
to issue them, and this hypothesis is concerned with
evaluating what ultimately is a descriptive claim.

Results

Table 1 shows results of the models described above.
Columns (1) through (3) report results for the period
from 1946 to 2020. The coefficients for Divided govern-
ment are negatively signed and statistically significant,
indicating that presidents are less likely to issue unilateral
directives as executive orders or proclamations during
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divided government than they are during unified gov-
ernment. The coefficients indicate that the probability
that a directive is issued as an executive order or procla-
mation is 4 to 6 percentage points lower during divided
government. In other words, during periods of greater
interbranch conflict, presidents are more likely to use
less visible directives when issuing unilateral orders.

Column (4) reports the same specification shown in
column (3) but for the period 1956-2020. The coefficient
for Divided government is negative and statistically signif-
icant and somewhat larger in magnitude compared with
the estimates in the prior columns. Column (5) shows
results for the same time period when including the mea-
sures of presidential approval, issue salience, and presi-
dential priorities. The coefficient for Divided government
is again negative and indicates that presidents are about
6 percentage points less likely to issue a unilateral order
as an executive order or proclamation during divided
government. Across all model specifications, therefore,
we find evidence of directive substitution which supports
our argument that presidents consider the composition
of Congress when choosing unilateral instruments.

The coefficients for the other covariates are also of
substantive interest. First, the estimates for the unem-
ployment rate are consistently negative, indicating that
presidents are more likely to issue directives through al-
ternative means as unemployment increases. This could
suggest that presidents make use of the additional flexi-
bility of alternative unilateral instruments during periods
of worsening economic conditions.

Second, column (5) shows that the president’s ap-
proval rating is negatively associated with the probabil-
ity of issuing a directive as an executive order or procla-
mation. Given that other research shows that presidents
issue more executive orders as their approval ratings in-
crease (Christenson and Kriner 2019), this finding could
suggest that the link between unilateralism and popular-
ity is even stronger when accounting for the wider range
of directives issued by presidents. However, we do not
wish to overinterpret this relationship since the coeffi-
cient is not statistically distinguishable from zero and rel-
atively small in substantive magnitude.

Third, the coefficient for Issue salience is positive and
statistically significant. This suggests that increases in an
issue’s public salience are associated with a greater likeli-
hood that a president will issue a directive to address it
as an executive order or proclamation. This could reflect
the greater attention presidents expect they will receive
for doing so. The coefficient suggests that a 10 percent-
age point increase in salience increases the probability of
an executive order or proclamation (relative to another
instrument) by about 4 percentage points.

AARON R. KAUFMAN AND JON C. ROGOWSKI

Finally, the coefficient for Presidential priority is pos-
itive, suggesting that increases in an issue’s prominence
on the president’s policy agenda is associated with a re-
duced likelihood that presidents use executive orders or
proclamations to create unilateral policies to address that
issue area. This could indicate that presidents are likely
to choose higher profile directive types to address issues
that they view as especially important. However, we offer
this only as speculation since the estimate is also small in
magnitude and not distinguishable from zero.

The results indicate that how presidents make new
policies through unilateral action depends on the politi-
cal context. Most importantly for our argument, we find
that presidents are more likely to use executive orders
and proclamations—and thus less likely to issue less vis-
ible instruments of unilateral power—when the compo-
sition of Congress reflects their own partisan interests.
But during divided government, a common phenom-
ena in contemporary American politics, the president is
more likely to issue directives as memoranda and other
less visible means of unilateral action.'® These findings
are consistent with our argument that presidents con-
sider the threat of congressional scrutiny when strategiz-
ing around which unilateral instrument to use in creating
new policies.

In addition, because nonsignificant orders are un-
likely to generate especially large costs or benefits for
presidents, we expect that presidents’ choice of directive
is not sensitive to political context for these orders. Table
B.5 in the online supporting information confirms these
expectations. When estimating the same model specifi-
cations shown in Table 1, the coefficient estimates for
Divided government are smaller in magnitude, incon-
sistently signed, and statistically indistinguishable from
zero. Viewed (informally) as a placebo test, these results
suggest that presidents have the greatest incentives to en-
gage in substitution when the potential political costs of
unilateralism are higher.

Comparability of Directive Types

While our findings above included all directive types
in the data, we also estimate models that compared a
president’s choice to issue a memorandum rather than
an executive order. We focus on these two directive types
because the scholarship in this area is clearest about
the equivalence of memoranda and executive orders.

8These findings hold when using the share of congressional seats
held by the party opposite the president. See Table B.6 in the online
supporting information.
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TABLE 2 Divided Government and Directive Choice: Omitting Proclamations

Directive Issued as Executive Order

(1) (2) (3) (4) (5)
Divided government —0.052* —0.040* —0.054* —0.052* —0.051*
(0.019) (0.010) (0.015) (0.015) (0.014)
Unemployment —0.009 —0.007* —0.008* —0.007* —0.007*
(0.006) (0.003) (0.003) (0.003) (0.003)
Approval rating —0.003
(0.082)
Issue salience 0.150
(0.189)
Presidential priority —0.035
(0.095)
Time period 1946-2020 1946-2020 19462020 1956-2020 1956-2020
President fixed effects Yes Yes Yes Yes Yes
Issue-area fixed effects No Yes Yes Yes Yes
Quarter of term fixed effects No No Yes Yes Yes
Observations 4,668 4,668 4,668 4,379 4,379

Notes: Entries are linear regression coefficients with standard errors clustered on congress in parentheses. The dependent variable is an
indicator for whether a unilateral directive was issued as an executive order (y = 1) or some other directive type (y = 0).

“p < .05 (two-tailed tests).

To ensure our findings reported above do not result
from comparing what may be more incommensurate
directive types, we estimated the models from Table 1
but included only memoranda and executive orders. This
reduces the number of observations by about a quarter.
The dependent variable is an indicator for the choice to
issue a directive as an executive order.

Table 2 shows the results. Overall, the findings are
consistent with those shown above. The coefficient for
Divided government is negatively signed and statistically
significant in each of the five. During divided govern-
ment, presidents are 4 to 5 percentage points less likely
to issue a directive as an executive order rather than as
a memorandum. When focusing on the choice between
directives for which previous research emphasizes their
substitutability, our findings suggest that presidents’
choice of instrument is associated with the partisan
congressional context.

Finally, we explored potential variation in the
relationship between political context and directive
substitution. To do so, we estimated a series of models
that interacted the indicator for divided government
with the measure of presidential approval and indi-

cators for presidential election year and whether the
incumbent president was seeking reelection in that
year.!” The results are shown in Tables B.7-B.9 in the
online supporting information. We find some evidence
that divided government is less negatively associated
with directive choice when presidential approval ratings
are higher. That is, presidents are less likely to substitute
memoranda and other directives for executive orders and
proclamations under divided government when they are
more popular, although we point out that the coefficients
are not consistently distinguishable from zero. We find
no systematic evidence that divided government is dif-
ferently associated with directive choice during election
years generally, although we do find that the negative
association between divided government and directive
choice is larger in magnitude in years when an incumbent
president is up for reelection. This result is consistent
with our general argument and suggests that when stand-
ing for reelection presidents have particular incentives

YWe coded Truman in 1952 and Johnson in 1968 as not seeking
reelection.
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to avoid the political costs of highly visible unilateral
directives.

We have argued that presidents have political incen-
tives to minimize potential backlash against their uni-
lateral directives and hypothesized that presidents are
less likely to create unilateral policies as executive orders
and proclamations when the opposition party controls
Congress. During these contexts, Congress may be more
likely to mobilize the public against the president by call-
ing attention to directives with which they disagree, since
Congress and the president will share different political
views and policy goals. Our empirical analysis provides
evidence of directive substitution, as presidents’ choice of
unilateral instrument is associated with the congressional
context in which their directives are issued. These find-
ings raise an important question: how do we understand
congressional constraints on presidential action if presi-
dents use different forms of unilateral power depending
on the composition of Congress? Our next set of analyses
addresses this implication.

Reconsidering Congressional
Constraints

Our data show that presidents are more likely to use less
visible directives when making unilateral policies during
divided government. But what might this imply about
the total volume of unilateralism during divided govern-
ment, and how does it compare to patterns of unilateral-
ism during unified government? It is possible, for exam-
ple, that the decrease in the likelihood of issuing executive
orders during divided government is offset by greater use
of alternative directives. Investigating this possibility has
important implications for evaluating theories of unilat-
eralism that emphasize interbranch checks as a constraint
on executive power.

We aggregate the data reported above to measure
the annual number of significant directives from 1946 to
2020. Our empirical approach closely mirrors the mod-
eling decisions used in previous research so that the re-
sults from our models can be compared with the findings
from scholarship that focuses on executive orders.?® First,

250 that our directive classification strategy is consistent with pre-
vious scholarship, our main results omit Public Land Orders rather
than classify them in the executive order category as we did above.
However, our results are substantively identical when including
Public Land Orders in our analysis and combining them with ex-
ecutive orders. Perhaps the most important result from this ad-
ditional analysis is that we continue to find strong evidence that
divided government is associated with a significant increase in
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while we focus on directives that are measured as signifi-
cant according to Kaufman and Rogowski (2021), we also
explore the sensitivity of our results to alternative thresh-
olds of significance. Second, we adopt the model specifi-
cation from Bolton and Thrower (2016) and regress our
measure of the annual volume of unilateral activity on an
indicator for divided government and a series of control
variables, including the annual inflation rate, annual fed-
eral spending as a percentage of gross domestic product,
and indicators for US involvement in major wars, the last
year of an 8-year term, and the first year of a new admin-
istration from a different party than its predecessor.”! We
also include a linear time trend and presidential fixed ef-
fects.”? With this specification, the coefficient for divided
government is identified using changes in party control
of Congress within a given presidential administration.

We estimate negative binomial regressions and clus-
ter standard errors on each congress. Table 3 shows the
results.”? The table reports results for the four categories
of directives in our data, which are shown in first three
pairs of columns. For each directive category, the first
model reports results from a bivariate regression with
president fixed effects, and the second column shows re-
sults when estimating the full model specification.

The first two columns analyze the predictors of sig-
nificant executive orders. Replicating findings from pre-
vious research (Bolton and Thrower 2016; Howell 2003),
we find a negative relationship between divided govern-
ment and nonceremonial executive orders indicating that
presidents tend to issue fewer executive orders during di-
vided government, although neither coefficient estimate
is statistically significant.

The next four columns of Table 3 illustrate how
studying a larger corpus of directives produces different
conclusions about the relationship between divided gov-
ernment and unilateral action compared with previous
scholarship. For each of the other categories of directives,
we find a positive relationship between divided govern-
ment and significant directives. To be sure, only one of
the coefficients for proclamations is statistically signif-
icant. Yet the positive correlation is consistent across
each of the four models and is statistically distinguish-
able from zero for both models that analyze significant

unilateral activity when accounting for the full range of directive
types. See Table C.1 in the online supporting information.

2'We extend the values of the covariates in Bolton and Thrower
(2016) through 2020.

22Qur conclusions do not depend on this specification, as we dis-
cuss below.

2 Full results for all covariates are shown in Table C.2 in the online
supporting information.
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TABLE 3 Divided Government and Significant Unilateral Action, 1946—2020
Executive Memoranda and All Directive
Orders Proclamations Other Types Types

Divided government —0.189 —0.047 0.174* 0.161 0.254* 0.393* 0.147 0.221*

(0.127) (0.113) (0.077) (0.124) (0.115) (0.164) (0.078) (0.075)
President fixed effects No Yes No Yes No Yes No Yes
Controls No Yes No Yes No Yes No Yes
Observations 75 75 75 75 75 75 75 75

Notes: Dependent variable is the annual number of the category of directives indicated at the top of the columns. Estimates are negative
binomial regression coefficients with standard errors clustered on congress in parentheses.

*p < .05 (two-tailed tests).

memoranda, perhaps the most important alternative
tool to executive orders.

The rightmost columns aggregate the annual num-
ber of significant directives across all categories in-
cluding executive orders. Strikingly, we find a positive
relationship between divided government and the use of
unilateral power. While the coefficient in the first of these
columns falls short of significance at conventional levels
(p < .06), the second column provides the clearest set
of results for comparing with the findings from previous
scholarship. In the postwar era, presidents have issued
significant unilateral directives at higher rates during
years when the opposition party controlled Congress.
These findings contrast with theoretical claims that ar-
gue that presidents scale back their unilateral ambitions
in contexts where Congress is controlled by the opposite
party (Bolton and Thrower 2021; Chiou and Rothenberg
2017; Howell 2003). Instead, they provide support for
the evasion hypothesis, which argues that presidents
make heavier use of unilateral powers in contexts where
Congress is likely to oppose their policy agendas.

The substantive conclusions from Table 3 are robust
to considerations related to measurement, specifica-
tion, and the time period under investigation. First, we
reestimate our model while accounting for the share of
seats held by the president’s party rather than divided
government. This measure parallels our earlier analysis
of directive substitution. We also estimate models that
substitute a continuous measure of interbranch conflict
(based on the absolute difference in NOMINATE scores
between the president and the median member of each
chamber) for divided government. The findings from
these models support our conclusions from Table 3.
Whether measured on the basis of partisan composition
or ideological disagreement, we find that presidents
issue more memoranda during periods of interbranch
conflict, and when aggregating across categories of direc-

tives we continue to find a positive relationship between
interbranch conflict and presidential unilateralism.?*

Second, we estimate models that exclude 2020 given
the large (though not unprecedented) number of direc-
tives issued that year. The patterns from these models are
consistent with those reported in Table 3, although some
of the coefficients are estimated less precisely than in the
models above.?’ In no instance, however, do we find ev-
idence that unilateral directives aside from executive or-
ders are negatively associated with interbranch conflict.

Third, as we noted above, our findings are not driven
by the specific model specification shown in Table 3.
Based on the full model specification from the last col-
umn of Table 3, we reestimate the model while including
every possible combination of predictors and plotted the
distribution of coefficients for divided government. As
Figure C.1 in the online supporting information shows,
all 64 coefficient estimates are positive and 62 are distin-
guishable from zero at p < .05, suggesting that the find-
ings in Table 3 do not depend on any particular model
specification.

Finally, the positive relationship between divided
government and unilateral action is robust to alterna-
tive designations of significant directives. Based on the
specification from the last column of Table 3, we esti-
mate models that use increasingly strict deciles of policy
significance to identify nonceremonial directives. Across
all 10 models, the coefficient for Divided government is
positive, and it is statistically significant in the top three
deciles of significant directives.”® When studying either
the universe of unilateral actions or the most significant

24These results are shown in Tables C.3-C.6 in the online support-
ing information.

SThese results are shown in Table C.7 in the online supporting
information.

*See Figure C.2 in the online supporting information.
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directives in the data, we find no evidence that divided
party control of government is associated with overall
decreases in presidential unilateralism. To the contrary,
our evidence suggests that presidents exercise unilateral
power more frequently in divided government than dur-
ing unified government.

These results indicate that presidents’ increased use
of directives other than executive orders more than off-
sets any negative association between divided govern-
ment and executive orders. By taking seriously the pos-
sibility that presidents’ choice of unilateral directives is
conditioned by the context in which those directives are
issued, we have provided new evidence about the re-
lationship between presidential unilateralism and inter-
branch conflict.

Conclusion

Presidential unilateralism is an increasingly important
source of policymaking in the contemporary United
States. While previous scholarship emphasizes the diver-
sity of ways through which presidents create unilateral
policies, it does not analyze the factors that affect the
president’s choice of unilateral instrument. Our theoreti-
cal argument posits that presidents consider the potential
political reaction to their unilateral directives and strate-
gically select instruments that may be less likely to gar-
ner publicity when Congress is controlled by the opposite
party. We find support for this claim using the most com-
prehensive dataset to date on presidential unilateralism
since the end of World War II. Presidents are less likely
to issue directives as executive orders or proclamations
during divided government, instead appearing to prefer
memoranda and other less visible—but, potentially, no
less impactful—policy instruments.

By accounting for directive substitution, we further
show that presidents issue considerably greater numbers
of unilateral directives during periods of divided gov-
ernment. These findings offer something of a corrective
to previous scholarship that emphasizes the constrain-
ing effect of Congress on unilateral power (e.g., Bolton
and Thrower 2021; Chiou and Rothenberg 2017; Howell
2003). Instead, our results suggest that interbranch con-
flict is an accelerant on, rather than a deterrent of, uni-
lateral action. These results complement other research
that shows that presidents are more aggressive (Lowande
2021)—and, we show, more strategic—in using unilat-
eral action than conventional accounts portray.

Our argument and findings point to a source of the
president’s institutional advantage that has been over-
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looked in previous literature. Presidents do not choose
only whether to pursue policies via legislation or through
executive action. Within the context of executive action,
they also decide through what instruments to enact their
policies. And while many unilateral instruments may
achieve similar if not identical policy goals, the political
environment is unlikely to be equally attentive to all of
them. These conditions allow presidents the option not
only to attempt to evade institutional or public scrutiny
but also to evade the potential constraints through which
legislators might ordinarily attempt to limit presidents’
ability to create unilateral policies. Our account of direc-
tive substitution thus suggests that unilateral action con-
veys more power to the presidency than previous schol-
arship has acknowledged.

Our results also have several important normative
implications. On the one hand, they may raise troubling
concerns about transparency and democratic account-
ability. The use of less visible unilateral instruments may
make it more difficult to monitor presidential behavior
not only for legislators but also for citizens, organized
groups, and other interested parties. In turn, these in-
struments may reduce the prospects for presidential ac-
countability. In a certain sense this scenario results from
the unintended consequences of Congress’ efforts to for-
malize reporting requirements for presidents through
the Federal Register Act of 1935. Although this legisla-
tion codified the requirement that executive orders and
proclamations are published in the Federal Register, it
did not anticipate the ways that future presidents would
innovate in the development of unilateral instruments.

On the other hand, directive substitution could re-
duce concerns about pandering, in which presidents’
electoral concerns lead them to enact policies that are
contrary to voters’ interests (see, e.g., Canes-Wrone, Her-
ron, and Shotts 2001). If presidents can create policies
through unilateral action that are less likely to attract
scrutiny, these alternative instruments may allow them
to avoid the political costs of selecting unpopular poli-
cies that will generate favorable outcomes in the long
run according to presidents’ private information. Thus,
our findings suggest a trade-off between the information
available to voters about presidential actions and the in-
formation presidents use when making policy decisions.

Finally, we emphasize that our analyses are obser-
vational in nature. In the context of directive substitu-
tion, our findings reflect the association between divided
government and unilateral instrument conditional on a
president’s decision to issue a directive. Yet our analy-
sis does not account for the possibility that a president
might like to issue a directive but chooses not to do so
due to the political consequences. Similar limitations are
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associated with our analysis of divided government and
aggregate patterns of unilateralism. Although we em-
ployed a variety of empirical strategies to address these
issues, our research designs do not permit strong causal
inferences about the effect of congressional composition
on presidential decision making. However, we hope that
our use of individual directives as the unit of analysis will
spur additional research into examining how the charac-
teristics of particular unilateral instruments, issue areas,
and policies are associated with the politics of presiden-
tial unilateral action.
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