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Judicial nominations offer presidents one of their most enduring sources of influence.
Recent presidents have been increasingly attentive to nominations to the federal bench
as the judiciary's importance has grown for resolving political disputes and satisfying
partisan objectives. For instance, President Donald Trump made filling the federal
bench with conservative judges a centerpiece of his administration' and frequently
emphasized his success in confirming his nominees.” Similarly, observers noted the
“record-breaking pace” at which the Biden administration had replaced federal judges
during its first year.’

In this article, we study the politics of presidential nominations to the federal
judiciary. We focus particularly on the centralization of the nomination process within
the White House and the strengthening relationship between presidents' political
incentives and judicial nomination strategies. Though a large literature studies the
Senate's evaluation of judicial nominees and the constraints imposed via advice and
consent on a president's choice of nominee (e.g., Binder and Maltzman 2002; Cameron,
Kastellec, and Park 2013; Martinek, Kemper, and Winkle 2002; Scherer, Bartels, and
Steigerwalt 2008; Shipan and Shannon 2003), we argue for greater attentiveness to the
internal politics that shape presidential decision making.” In a variety of other domains,
scholars have documented how the politics of centralization (see Moe 1985) affords
presidents influence over the distribution of federal resources (e.g., Berry, Burden, and
Howell 2010; Kriner and Reeves 2015; Lowande, Jenkins, and Clarke 2018;
Reeves 2011; Rogowski 2016; Rogowski and Simko 2022). We extend the political
logics from this scholarship to the case of federal judicial nominations, where we expect
that centralized nomination processes increase the opportunities for presidents to act
strategically to fill vacant seats.

In particular, we argue that presidents have incentives to prioritize judicial
nominations to seats in politically friendly districts where the costs of vetting and
anticipated political resistance are lowest. Studying all nominations to federal district
courts from 1961 to 2018, we show that administrations make nominations at
systematically faster rates to judicial positions in federal districts that are more
politically aligned with the president. These results are robust to a wide range of model
specifications, characterizations of key variables, and subsets of observations. These
findings are coincident with the increasing centralization of judicial nominations in the
White House, as these patterns emerged most clearly in the last four decades and have
strengthened over the years since. Additionally, we evaluate the implications of our
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More Conservative,” New York Times. https://www.nytimes.com/2019/11/06/us/trump-senate-republicans-
courts.html.

3. Scott Simon, January 22, 2022, “President Biden Is Replacing Federal Judges at a Record-
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descriptive characteristics of judicial nominees (Asmussen 2011; Killian 2008).


https://www.usatoday.com/story/news/politics/2019/03/12/president-donald-trumps-conservative-judges-makeover-takeover/3140131002/
https://www.usatoday.com/story/news/politics/2019/03/12/president-donald-trumps-conservative-judges-makeover-takeover/3140131002/
https://www.nytimes.com/2019/11/06/us/trump-senate-republicans-courts.html
https://www.nytimes.com/2019/11/06/us/trump-senate-republicans-courts.html
https://www.npr.org/2022/01/22/1075049532/president-biden-is-replacing-federal-judges-at-a-record-breaking-pace
https://www.npr.org/2022/01/22/1075049532/president-biden-is-replacing-federal-judges-at-a-record-breaking-pace

628 | POTTLE ano ROGOWSKI

findings for the performance of the federal courts and show that presidential delay may
contribute to disproportionate judicial burden in politically hostile jurisdictions. Our
results establish a link between presidents' political incentives and judicial nomination
patterns and illustrate a mechanism through which the president can affect the
institutional capacity of adjoining branches of government.

Presidential Centralization and the Politics of Judicial Nominations

Judicial nominations are, arguably, as politically salient as they ever have been.
While bitter partisan fights over Supreme Court nominations are not new, both political
parties have recently taken greater interest in the composition of the lower courts and
made judicial nominations a central component of their agendas. Contemporary judicial
nominations thus are contested on the same partisan and ideological grounds as debates
over major policy issues (Cameron, Kastellec, and Park 2013).

These developments are particularly important for presidents, to whom Article II
vests power to nominate individuals to lifetime appointments in the federal judiciary. In
an era when divided government is common and signature legislative achievements are
elusive, judicial nominations offer presidents an attractive opportunity to exercise
influence on policy outcomes.’ In turn, presidents have incentives to increase their
institutional control over the nomination process to more effectively wield the power it
confers.

For much of U.S. history, presidents delegated lower court nominations to home-
state senators. But in recent decades, norms that once encouraged presidential deference
to senators' selections, such as senatorial courtesy and blue slips, have either weakened or
been curtailed by presidents' partisan allies when they control the Senate
(Wheeler 2017). While the importance of senatorial courtesy may have been overstated
historically (Binder and Maltzman 2004), the Senate's active role in influencing the
choice of judicial nominees has diminished over time.

Presidential administrations have been the primary benefactor and have
subsequently taken steps to exercise greater power over nominee selection
(Nemacheck 2008). Scholarship on the administrative presidency posits that presidents
have incentives to structure the bureaucracy so that they can control its outputs
(Moe 1985). We apply this logic to developments in judicial selection procedures. As
the political stakes of nominations increase, presidents have incentives to exert greater
control over the selection process. According to Lunch (1987, 160), presidents have
“centralize[d] control over the selection of judges” because of the growing salience of
judicial ideology and its importance for judicial outputs. Tighter ideological and

5. For instance, aides to President Trump said that “remaking the federal judiciary overall has been
a priority of [Trump's] and of Vice President-elect Mike Pence.” See Phillip Rucker and Robert Barnes,
December 25, 2016, “Trump to Inherit More Than 100 Court Vacancies, Plans to Reshape Judiciary,”
Washington Post. https://wapo.st/20zVcUq.


https://wapo.st/2OzVcUq

POLITICAL CONTEXT, WHITE HOUSE CENTRALIZATION | 629

electoral links between presidents and their legislative copartisans suggest, moreover,
that same-party senators should be more willing to defer to presidents' choices.

The Development of White House Control over Nominations

A tendency toward centralization of judicial nominations within the White House
has been well documented since the mid-twentieth century. As an initial step toward
centralizing the selection process, presidents empowered officials in the Justice
Department to research potential nominees. These officials took the lead in “collecting
names and information about ‘good prospects’” (Chase 1972, 35). During the
Eisenhower and Kennedy administrations, the deputy attorney general had “the leading
role in exercising the President's [nomination] power” and “took the initiative in
seeking out and proposing candidates” (Chase 1966, 196-97). In the Kennedy
administration, the president himself spoke with Justice Department officials regarding
judicial nominations, as “[n]o member of the White House staff participated actively in
the process of judicial selection” (Chase 1966, 197). The trend toward greater
centralization continued during the Reagan administration, where the White House
conducted its own investigations of potential nominees separately from the Department
of Justice. By the George H. W. Bush administration, the White House “became
primarily responsible for evaluating prospective judicial nominees' ideological
credentials” (Gerharde 2003, 121). According to Borrelli, Hult, and Kassop (2001,
566), “White House involvement in lower court nominations ... had become routine by
the time Bill Clinton took office.”

Recent presidents have attempted to exercise even greater control by moving
responsibilities for judicial selection from the Justice Department to the White House
counsel's office. The White House counsel “is at the hub of virtually all presidential
activity” and “[vets] all presidential appointments” (Borrelli, Hult, and Kassop 2001,
561). During the George W. Bush administration, the White House counsel's office
“played the primary liaison role” (Rutkus 2016, 13) in selecting nominees. The White
House counsel continued to play a leading role in nominations during the Obama
administration; in fact, the sluggish pace of nominations during Obama's first term was
attributed to dysfunction within the office (Kuttner 2012). The breakneck pace of
judicial confirmations during the Trump presidency reflected the work of White House
counsel Donald McGahn, who had been “a main driver of the Trump selection process”
(Ruiz et al. 2020).

These institutional changes have considerably altered the strategic landscape of
judicial nominations. Yet, despite the growing importance of judicial nominations to
presidents' political agendas, we know relatively little about how presidents make
nominations amid this changing institutional context. A few empirical studies examine
when presidents nominate judges with particular descriptive characteristics to the bench
(e.g., Killian 2008) and “go public” in support of their nominees (Cameron and
Park 2011), while studies on the timing of presidential nominations emphasize the
quality of the pool of potential nominees (Hollibaugh 2015) or the relationship between
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the president and the Senate and/or key senators (Massie, Hansford, and Songer 2004;
Shipan, Allen, and Bargen 2014). In the research most similar to our own, King and
Ostrander (2020) examine how recent presidents prioritize among inherited vacancies
(though not vacancies that open during a given president's term) since 1981, focusing
primarily on Senate characteristics and judicial context as predictors of presidential
strategies. We advance this literature by emphasizing how centralization affects the
politics of the presidential nomination process and focusing on how the characteristics of
vacant judicial seats affect nomination strategies.

Centralization and Nomination Strategy

The centralization of the judicial selection process, we argue, strengthens the
connections between presidents' political incentives and judicial nomination strategies.
We develop our argument in the context of the federal trial courts. While presidents
have an interest in filling the bench with ideological allies, doing so is a weighty
administrative task bearing substantial opportunity costs. Incoming presidents inherit
dozens of vacancies in the federal judiciary, and dozens more arise each year.
Administrations are not equally likely to have a nominee at the ready for every vacancy.
So far as presidents want to maximize their political impact on the courts by filling as
many seats as possible, they will look to minimize the time, effort, and resources it takes
to do so. Treating presidents as strategic optimizers, we expect that presidents will
select nominees more quickly for seats that are less costly to fill.

This strategic calculus creates an opening for political factors to influence
nomination strategy by conditioning the costs associated with particular nominations.
We hypothesize that presidents will more quickly nominate individuals to judicial
vacancies in jurisdictions that are politically aligned with the White House. For
presidents interested in filling as many seats as possible, the political context of vacant
judicial seats serves as an indicator of how easily they may do so. Nominations to
politically aligned districts may be less costly to the White House for two reasons. First,
political alignment serves as a heuristic for the resistance the president can anticipate
from the Senate. For example, a conservative president may expect less scrutiny of their
nominations to a conservative district than to a comparatively liberal one, and thus need
to invest less time and energy in searching for viable candidates. Such political deference
should be most salient when the Senate is controlled by the rival party and is most likely
to challenge the president's nominations.® Second, presidential administrations are
likely to have stronger connections with local allies, including local party organizations
and local organized interests (Hollis-Brusky 2015; Scherer 2005; Steigerwalt 2010), in
regions where they enjoy greater political support. Local allies can supply the White

6. We empirically investigate this claim later in the article. While not dispositive, our results are
consistent with the suggestion that presidents anticipate less resistance for their nominations to politically
friendly seats. Because most lower court nominees are confirmed (Binder and Maltzman 2004, 190),
however, it is unlikely that the speed with which presidents nominate candidates is directly related to their
likelihood of confirmation.
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House with names of qualified, ideologically sympathetic, and politically viable
nominees for judgeships in their districts, functioning as an information subsidy by
reducing the uncertainty associated with individual nominees.” Just as U.S. attorneys
“feel they owe their position to local political personalities” (Eisenstein 1978, x),
district-related characteristics could play a role in the nomination of federal judges.

For presidents eager to make their marks on the federal judiciary by filling as
many vacancies as possible, prioritizing politically supportive districts offers an efficient
nomination strategy. Presidents' strategic interests set them apart from home-state
senators, who are likely to be more concerned with the patronage implications of
judgeships or appeasing local political allies than the state of the federal judiciary as a
whole. For this reason, we further expect the relationship between the timing of
nominations and district political alignment to strengthen over time. As presidents and
their administration adopt a more top-down approach to nominations, the strategic
advantages conferred by local alignment are likely to be more salient. The increasingly
centralized nature of judicial nominations thus may strengthen the relationship between
local political alignment and the president's nomination priorities.

Our argument makes several new contributions to existing perspectives on
presidential nominations. First, we contribute to a growing literature on presidents' role
in shaping the composition and activities of the judicial system. Scholarship in this area
addresses the responsiveness of federal prosecutions to presidential priorities and
partisanship (Boldt and Boyd 2018; Whitford and Yates 2003) and judicial
responsiveness to presidential preferences (Black and Owens 2016). We extend the
insights from this research to show how presidential politics affects how and when
presidents choose to make nominations to lower courts. Second, we build upon research
that emphasizes the president's role as party leader (e.g., Galvin 2009) and
disproportionate responsiveness to partisan incentives (Kriner and Reeves 2015).
While previous scholarship has studied these relationships in the context of the
president's interactions with Congress and bureaucracy, to our knowledge the
presidents' prioritization of politically-friendly constituencies has not been studied in
the context of the judiciary. Third, our argument departs from theoretical perspectives
that posit that presidents make nominations to reshape the ideological composition of
the judiciary (Moraski and Shipan 1999). While we do not deny that presidents are
inclined to nominate like-minded judges and justices, our argument predicts that
presidents will prioritize nominations to politically aligned districts rather than those
aligned against them, where their ideological or political impact arguably could be
greater. Fourth, our argument implies that presidential nomination strategies have
distributional consequences with respect to judicial capacity. As Chase (1972, 14)
argued, “Our courts are generally and normally overburdened and run well behind in
their work.” To the extent that a greater number of vacancies weakens the institutional
capacity of the judiciary, our argument suggests that judicial capacity is disproportio-
nately weakened in jurisdictions less politically aligned with the president, a point we

7. This claim borrows from Hall and Deardorff (2006), who theorize that lobbyists provide
information subsidies to legislators.
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evaluate in more detail later. This implication highlights a potential unintended
consequence of the politics of modern judicial nominations.

More generally, our focus on the processes used to select judicial nominees
contrasts with research that studies the Senate's response to presidential nominations.
This literature generally studies the predictors of Senate delay in considering nominees
and examines political conflict between the president and, variously, the median
member of the Senate chamber (e.g., Binder and Maltzman 2002; Shipan and
Shannon 2003), the Senate Judiciary Committee (Binder and Maltzman 2004;
Martinek, Kemper, and Winkle 2002), and, in the context of lower court nominations,
home-state senators (e.g., Binder and Maltzman 2004). Other research studies how
Senate delay responds to the mobilization of interest groups (Scherer, Bartels, and
Steigerwalt 2008; Steigerwalt 2010) and varies across the years of presidential terms
(Binder and Maltzman 2002; Martinek, Kemper, and Winkle 2002) and nominees'
demographic and professional characteristics (Binder and Maltzman 2002; Martinek,
Kemper, and Winkle 2002; Shipan and Shannon 2003). While this literature has
provided insight about how the Senate evaluates presidential nominees, our argument
emphasizes the politics of presidents' control over the selection of nominees.

Finally, recent scholarship has emphasized the president's role in distributive
politics. These accounts illustrate the president's institutional power in directing the
flow of federal resources (e.g., Berry, Burden, and Howell 2010; Rogowski 2016;
Rogowski and Simko 2022) and emphasize the president's incentives to prioritize their
allocation among electorally valuable constituencies (e.g., Kriner and Reeves 2015;
Lowande, Jenkins, and Clarke 2018; Reeves 2011). We contribute to this scholarship by
arguing that presidents have incentives to prioritize nominations to some federal
judicial districts over others. However, our argument departs from this work by
emphasizing that presidents do so for reasons of efficiency rather than for any potential
electoral benefits.

Data and Empirical Strategy

We test our argument using data characterizing all federal district court vacancies
and subsequent nominations made between 1961 and 2018.° Using data from the
Federal Judicial Center on nominations for Article IIT judgeships, we calculate the days
that elapsed between the beginning of a vacancy, which commences when a sitting
judge takes senior status, retires, dies, or is removed, and when a president makes their
first nomination for that post. Overall, 2,063 vacancies opened during the time period
under study.’

8. Summary statistics are shown in Appendix A. We exclude courts from the District of Columbia
and Puerto Rico due to their lack of representation in the Senate.

9. See Figure A.1. About one-fifth of these vacancies originated from new judgeships that were
created during this time period. We treat the creation of these judgeships as vacancies beginning on the
date when the statute was signed by the president. However, our results are robust to the exclusion of these
newly created positions; see Appendix B.
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FIGURE 1. Descriptive Statistics on Vacancy Length. Note: The plot on the left shows the average
number of days before a nomination was made and then confirmed (once accepted) by the Senate for
vacancies in district courts. The nomination stage generally accounts for a larger percentage of the
time during which vacancies are unfilled. The plot on the right shows the average time to an initial
nomination and compares these periods across congresses with divided versus unified party control.

The left plot in Figure 1 displays the average number of days that elapsed before the
president made their first nomination for a vacancy (Nomination) and until the Senate voted
on the president's nominees once they were taken up (Confirmation) in each congress. Though
confirmation delay has attracted greater scholarly attention, presidents' nomination decisions
have traditionally accounted for a considerably larger share of vacancy time. Despite steady
increases in confirmation time over the course of our sample, presidential contributions to
vacancy length still remain on par with Senate delay. Presidents have also taken somewhat
longer to make nominations during this time period. Prior to the Reagan administration,
presidents took an average of seven and a half months after a seat became vacant to make a
nomination. Since then, the average exceeds nine months.

The right plot in Figure 1 shows how presidential nomination delay varies with
whether the president's party controls the Senate. Here, we find relatively little evidence that
presidents nominate federal judges at different speeds based on party control of the Senate.
The average time to nomination is 267 days for nominations made under unified party
control and 257 for those made under divided control. As the bars in the boxplot show,
there is considerable variation in nomination time, particularly in more recent congresses.
This figure provides some initial evidence that presidents' nomination strategies may depend
more on particular vacancy characteristics than the global political environment.

Our dependent variable is T7me to Nomination. We create this measure by recording a
separate observation for each congress a vacancy goes without a nomination to account for
time-variant covariates. Our dataset contains three classes of vacancies: new seats created
by statute, openings caused by existing judges who take senior status or die,

. ) . . . . 10
and vacancies inherited by incoming presidents that their predecessor lefc unfilled.

10. When a president inherits a seat from the departing administration, we count this as a new vacancy
and restart the count of days at zero, regardless of whether their predecessor made a nomination. The time count
for seats that remain open at the end of a president's administration is capped at the end of that congress. We do
this to avoid introducing measurement error based on the actions of a president's predecessor.
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For each vacancy, the first observation is the congress during which the vacancy is
announced, with a separate observation for each subsequent congress until the president
makes their first nomination for that seat.'' This data structure yields 3,103 observations
for 29 congresses. The count of days a vacancy remains open is recorded up through when
a nomination is made or the end of a given congress, whichever comes first.'” In some
cases, more common earlier in the sample, presidents nominate a judge before a vacancy is
officially announced. We code the vacancy duration for such nominations as zero.

Our primary independent variable is Presidential Alignment, which we measure as the
president's two-party vote share in the most recent election.'” We construct this variable
from county-level returns for each federal district from 1960 through 2018 and code them
so that larger values indicate greater support for the sitting president. Districts are
geographically bounded by state borders,'* and 26 states have only a single contiguous
district court. All other states are divided into two to four districts along county lines.

Figure 2 illustrates how presidential vote share varied across federal judicial districts in
the 2012 election. Darker colors indicate districts that cast larger proportions of votes for
President Barack Obama. The figure shows that the political characteristics of federal judicial
districts vary substantially, even within states. In California, for instance, Obama's vote share
ranged from 75% in the northern district to 51% in the eastern district. Even in states with
two districts, Obama's support varied substantially between districts, as in the eastern and
western districts of Michigan (59% and 48%, respectively), Virginia (56% and 39%,
respectively), and Washington (42% and 61%, respectively). Based on our argument, we
expect to observe a positive coefficient on Presidential Alignment, which would indicate that
vacancies are shorter in duration in districts that supported the president at higher rates.'’

In our models, we account for other factors that previous literature suggests may affect a
president's nomination strategy. First, while we restart the time to nomination when a new
president inherits a vacancy, we anticipate that presidents may prioritize backlogged vacancies
differently relative to newly opened ones. Therefore, we distinguish vacancies as Inberited if a
president inherited them from previous administrations. Similarly, we expect that presidents

11. Once the president makes a nomination, we record no further observations about either that
nominee (should their nomination be returned to the Senate) or subsequent nominees by that president for
that seat (should they withdraw or not renominate their original candidate). So far as we are interested in the
dynamics of presidential nominations and search costs, the first nomination a president makes to a given
seat will most reflect the costs of vetting. Renominations of a returned nominee reveal no new information
about search, while subsequent nominees in the case of a failed first nomination likely reflect information
gained during the initial vetting process and while the first nomination was under consideration.

12. For instance, a seat vacated in 2005 and filled in 2006 would register as one observation, with
Time to Nomination as the difference between the vacancy and nomination date. A vacancy beginning in 2006
and ending in 2007 would be recorded as two observations: one for the 109th Congress and one for the
110th, with Time to Nomination running from the vacancy to January 3, 2007, for the 109th, and from the
vacancy to the nomination for the 110th.

13. We also estimated models using the president's share of all votes cast, which produce nearly
identical results to those reported below.

14. The District of Wyoming, which includes small parts of Montana and Idaho in Yellowstone
National Park, is the sole exception.

15. To ensure that our findings are not the result of specifying Presidential Alignment as a continuous
variable, we follow Kriner and Reeves (2015) in estimating models using binary variables for “core” and
“swing” districts. The results of these models are presented in Appendix C, where we find that presidents
systematically prioritize nominations in core districts but not in swing districts.



POLITICAL CONTEXT, WHITE HOUSE CENTRALIZATION | 635

Obama vote share H

(2012) 03 04 05 06 07 08

FIGURE 2. Presidential Vote Share by Federal Judicial District (2012).

will pursue different strategies for filling new seats created by statute and vacancies in existing
ones, perhaps due to their different implications for court capacity. While vacated seats may
reduce courts' ability to deal with existing cases, newly created seats left empty only deny
courts prospective increases in capacity. To capture this, we code observations as New Sear if
the seat has been newly created by statute and has never been filled.

Second, we account for potential Senate constraints on judicial nominations.
Following Binder and Maltzman's (2002, 2004) approach, we create an indicator, Senate
Courtesy, that distinguishes whether a vacancy's state is represented by at least one
senator from the president's party. We create a second variable, Blue Slip Potential, that
indicates whether the ideological distance between a home-state senator and the
president is more than one standard deviation larger than the mean president—senator
ideological distance in that congress, measured using DW-NOMINATE scores."®

16. This measurement strategy represents a middle ground between approaches found in previous
research that measure the potential for a negative blue slip either as a continuous measure of ideological
distance from the president (e.g., Black, Madonna, and Owens 2014) and by distinguishing only the most
ideologically distant senators (e.g., Binder and Maltzman 2002). We note that roll-call-based estimates of
President Trump were not yet available as of this writing. Instead, we imputed Trump's ideology based on
the mean value of the ideological estimates for the other Republican presidents who served during this time
period (Nixon, Ford, Reagan, and the two Bushes). These five Republican presidents had very similar
NOMINATE estimates, with a mean of 0.600 and a standard deviation of 0.087. However, we note that our
results are not sensitive to this particular measurement strategy, as our results are robust to characterizing
Trump's ideology as equivalent to Gerald Ford and George W. Bush, the most moderate and conservative
Republican presidents, respectively, during this time period (see Appendix D) and when excluding the
Trump presidency (see Appendix E).
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These variables also account for a potential confounder, namely, that presidential vote
share may reflect the presence of ideologically aligned or opposed senators for a given
district. This allows us to distinguish the subsidy effect of local political alignment from
the presence of friendly home-state representation. To account for how a president may
respond to an ideologically hostile Senate more generally, we distinguish Divided Senate
based on whether the opposition party controlled the Senate for a given congress.

Third, unlike the Supreme Court or appellate courts, district court cases are
usually heard by individual judges rather than panels. Nonetheless, presidents may focus
their nomination strategy around maximizing courts' ideological alignment with their
policy preferences (for an application of this theoretical perspective to the Supreme
Court, see, e.g., Moraski and Shipan 1999). To address this possibility, we include a
measure of Partisan Composition, reflecting the percentage of judges in a district
nominated by a president of the current president's party.

Fourth, presidents may be sensitive to other district-specific factors when making
nominations. While six federal districts contain just two seats each, America's largest
district courts—the Central District of California and the Southern District of New
York—each contain 28 judges. The marginal effect of a single vacancy will be greater
for a two- or three-judge court than a 20-judge one. We account for potential differences
in presidential strategy around large and small courts with Statutory Court Size, which
characterizes the number of judges allocated by statute to each district at the start of a
given congress. This measure tracks changes in court size over time that may capture
other relevant confounders at the district level, such as population density. In Arizona,
for instance, judgeships increased from two to 13 over the course of our sample, while
Nebraska grew by only one seat over the same period. We also control for presidents'
institutional capacity to vet potential nominees with a measure of the number of Toza/
Vacancies without a nominee in a given congress.

Following previous scholarship that models Senate response to presidential
nominations (Binder and Maltzman 2002, 2004; Massie, Hansford, and Songer 2004;
Shipan and Shannon 2003), we estimate the predictors of nomination delay using Cox
proportional hazards models. Coefficients from this model indicate whether the relevant
independent variable increases or decreases the hazard rate, where positive values
indicate that larger values of a covariate increase the hazard rate of a nomination, thereby
decreasing nomination delay. In all our models, we include fixed effects for presidential
term to account for nomination strategies that may vary across and within presidents'
terms in office. Given this specification, our main coefficient of interest is estimated by
comparing nomination delay among districts within a presidential term."” Finally, we
cluster all standard errors at the state level.

17. Though our modeling strategy follows previous research and is appropriate given the nature of
the dependent variable, we acknowledge its inferential limitations. Namely, presidential vote share is not
randomly assigned, and we must assume that we have accounted for all potential confounders. We return to
this issue in the conclusion. We also note the possibility, however, that the relationship between
nomination delay and some of our covariates, including our primary variable of interest, could vary within a
given presidential term. In additional analyses described below, we estimate models that explicitly allow for
this variation across time.
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Results

Table 1 presents the results from our regression models. Column (1) reports
results from our baseline model, which includes Presidential Alignment along with
presidential term fixed effects. The coefficient estimate for Presidential Alignment is
positive and statistically significant, providing initial support for our hypothesis.
This finding is consistent across our models. In column (2), we add the indicator for
inherited vacancies and the indicator for newly created judgeships. The model in
column (3) includes covariates that characterize the president's political relationship
with the Senate, and column (4) includes covariates that account for factors relating
to the district courts. In each model, we find that a district's political alignment with
the president is significantly related to the speed with which presidents make
nominations. The results in Table 1 thus provide strong and consistent evidence for
our primary hypothesis.

As an additional test, column (5) shows results when estimating the fully
specified model in column (4) while also including state fixed effects. This
specification accounts for any time-invariant unobserved or omitted state-level factors
that might also affect presidential nomination strategies.'® With state fixed effects,
the coefficients for Presidential Alignment are identified using variation in the
president's electoral support among districts within the same state, and thus provides
a stronger test of whether our results are driven by local characteristics of districts
rather than state-level attributes. This specification provides patterns nearly identical
to that in our other models."” Estimating this model comes at a cost, though, in that
the coefficient of interest uses information only from the 24 states that have multiple
court districts®® and is less flexible in the context of our estimation. Therefore, we use
Model (4) for all subsequent analysis and robustness checks.

Figure 3 shows the substantive magnitudes of the results shown above. Following
Kropko and Harden (2020), we calculated the marginal effects of each covariate in
Model (4) from Table 1 on the expected duration of a judicial vacancy. Specifically, we
estimate the difference in expected duration as the values of each variable change from
one standard deviation below the mean value to one standard deviation above the mean
value. For binary variables, we estimate the marginal effects for a change from 0 to 1. All
other variables are held at their mean values.

The expected duration estimates show that the results are substantively
meaningful. As a district's electoral support for the president increases by two standard
deviations (from about 45% to 64%), we estimate that the president makes a

18. This specification also addresses the possibility that, in a state with multiple districts,
executing a search for one district would reduce future search costs for a vacancy in another district in the
same state.

19. The one exception concerns the coefficient estimate of New Seaz, which is positive and
significant when state fixed effects are included.

20. Multidistrict states tend to be more populous and geographically larger than single-district
states, though there are some prominent outliers. New Jersey is the most populous state with a single
district, while West Virginia is the least populous to have more than one.
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TABLE 1
Presidential Alignment and Vacancy Duration
(1) (2) (3) (4) (5)
Presidential alignment 2.094%* 2.097%:* 1.591%* 1.460%* 1.194%%*
(0.326) (0.333) (0.423) (0.421) (0.472)
Inherited —0.404%* —0.432%* —0.462%* —0.479%*
(0.065) (0.067) (0.067) (0.062)
New seat —0.454%* —0.470%* —0.534%* —0.601%**
(0.118) (0.123) (0.115) (0.103)
Senate courtesy 0.214%* 0.240%* 0.286%*
(0.101) (0.096) (0.108)
Blue slip potential —0.127 —0.116 —0.236*
(0.087) (0.077) (0.103)
Divided Senate —0.175%* —0.149% —0.211%*
(0.059) (0.068) (0.068)
Partisan composition 0.253 0.256
(0.133) (0.134)
Statutory court size —0.024%* —0.015%*
(0.004) (0.007)
Total vacancies 0.003%* 0.002
(0.001) (0.002)
Term fixed effects Yes Yes Yes Yes Yes
State fixed effects Yes
Observations 3,103 3,103 3,103 3,103 3,103
Log-likelihood —14,614.660 —14,572.920 —14,555.770 —14,518.950 —14,412.160

Note: Coefficients are estimated from Cox proportional hazards models, with robust standard errors
clustered on state in parentheses. President term fixed effects and state fixed effects are included where
indicated. *p < .05, **p <.01 (two-tailed tests).

nomination 49 days sooner. This is roughly equivalent to the estimated reduction in
nomination time (45 days) associated with a state having at least one senator from the
president's party opposed to none, and considerably larger in magnitude relative to the
marginal effect of divided government (an increase of 27 days).

We also find that presidents announce nominees to inherited vacancies 88 days
more slowly than they do to other seats, and 97 days more slowly to newly created seats.
A two standard deviation increase in the share of existing judges who share the
president's partisanship is associated with a reduction of about three weeks (23 days) in
presidential delay. Finally, a two standard deviation increase in the size of a district's
bench (from two seats to 16 seats) increases the expected time to nomination by about
63 days.

The results in Table 1 and Figure 3 are robust across a variety of additional
analyses. First, to evaluate whether our models comply with assumptions of the Cox
proportional hazards model, we test and correct for nonproportionality among our
covariates. While Presidential Alignment and other covariates show evidence of
nonproportionality, subsequent corrections do not substantially alter the direction or
significance of our results. Second, our results are not driven by particular presidents,
districts, time periods, or observations. We estimated Model (4) from Table 1 while
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FIGURE 3. Marginal Effects of Covariates on Time to Nomination. Note: The figure shows the
change in nomination time with a two standard deviation increase in values of the independent
variables (for binary variables, changes are calculated with an increase from 0 to 1). Horizontal
lines are the 95% confidence intervals.

sequentially omitting each congress, presidential term, president, district, and
circuit. Across these 158 additional regressions, the coefficient estimate for
Presidential Alignment is positive, stable in magnitude, and statistically distinguish-
able from zero in each.”’

Institutional Change and Centralization

We now examine variation over time in the relationship between Presidential
Alignment and the speed of judicial nominations. If the connection between presidential
politics and nomination time we observe is attributable to the increasing centralization
of judicial selection, we expect that the magnitude of the association increases over time.
We conduct two sets of analyses to investigate this expectation. In the first, we
distinguish nominations that occurred between 1961 and 1980 from those occurring
between 1981 and 2018. Researchers have frequently pointed to the 1980s as a turning
point for polarization in American politics and as a transformative moment for the
politics of judicial nominations in particular. For instance, Goldman (1997) argues

21. Results described in this paragraph are in Appendixes E and F.
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ideological considerations began to factor more explicitly into the nomination process
under Reagan, while recent work points to the emergence of incentives for increasingly
partisan behavior in the Senate during this period (Lee 2016). Splitting the sample in
this way, we expect that the relationship between Presidential Alignment and nominations
will be stronger in the post-1980 period. In the second analysis, we estimate our fully
specified model from Table 1 while including a linear time trend and its interaction
with Presidential Alignment. Although this specification may offer only a rough
approximation of the degree to which centralization has increased over the last 60 years,
we expect that the interaction term will be positive, indicating that the importance of
Presidential Alignment has generally increased over time.

Table 2 shows the results. Consistent with our hypothesis, both sets of results
indicate that presidential politics has been an increasingly important predictor of
nomination strategies over time. As the first column shows, prior to Reagan's election,
presidential alignment is correlated with shorter nomination times but is not
significant. Instead, these findings suggest the results in Table 1 are largely driven
by a stronger relationship between presidential electoral performance and nominations
strategies in the decades that followed. While we are reluctant to claim that our findings
reflect a singular turning point around 1980, these results are consistent with other
literature that describes the increasing political contestation over judicial nominees that
began around that time. The third column shows that the coefficient on Presidential
Alignment is negative and insignificant, indicating an absence of an association between
Presidential Alignment and nomination speed in the first year of our data. However, the
coefficient on the interaction term is positive and significant, indicating that Presidential

TABLE 2
Historical Change in Relationship between Presidential Alignment and Vacancy Duration
1961-1980 1981-2018 Time Trend
Presidential alignment 0.223 (0.559) 2.029 (0.427)%** —0.635 (0.811)
Time trend —0.033 (0.064)
Presidential alignment X Time trend 0.128 (0.047)%**
Inherited —0.033 (0.124) —0.541 (0.079)** —0.440 (0.066)**
New seat —0.547 (0.170)** —0.427 (0.089)** —0.548 (0.117)**
Senate courtesy 0.117 (0.164) 0.248 (0.111)* 0.197 (0.102)
Blue slip potential 0.006 (0.138) —0.167 (0.101) —0.091 (0.073)
Divided Senate 0.434 (0.259) —0.232 (0.069)** —0.160 (0.078)*
Partisan composition 0.501 (0.179)** —0.006 (0.152) 0.225 (0.136)
Statutory court size —0.031 (0.007)** —0.021 (0.005)** —0.025 (0.004)**
Total vacancies 0.014 (0.002)** —0.004 (0.002) 0.004 (0.001)%**
Term fixed effects Yes Yes Yes
Observations 936 2,167 2,103
Log-likelihood —3,838.476 —9,350.469 —1,4510.080

Noze: Coefficients are estimated from Cox proportional hazards models, with robust standard errors
clustered on state in parentheses. President term fixed effects are included but not reported. *p < .05,
#kp < .01 (two-tailed tests).
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Alignment has been increasingly important as a predictor of shorter nomination times in
the years since. Thus, the findings from both modeling strategies are consistent with the
claim that presidents have increasingly designed their nomination strategies in ways
that reflect their geographic distributions of political support.

Anticipated Senate Deference as a Mechanism

As suggested earlier, a possible mechanism for the patterns we observe is that
presidents use districts' political alignment to anticipate the potential for Senate
resistance. We provide an indirect assessment of this hypothesis and evaluate whether
presidents' nomination behavior is responsive to anticipated deference by looking at
nomination strategies in periods of interbranch conflict. As Table 1 showed, the
presence of a hostile majority in the Senate generally slows presidential nominations.
Thus during divided Senate control, presidents can anticipate greater scrutiny from a
hostile Judiciary Committee, especially for districts represented by members of the
Senate majority party or ideologically aligned with them. Therefore, if presidents are
strategically responsive to anticipated deference, then we should expect the advantages
of political deference to be greatest when Senate resistance is most likely. We expect
that rational presidents should prioritize nominations in friendly districts to a greater
degree when faced with an unfriendly Senate.”

To test whether presidents make nominations to aligned districts more quickly
during periods of Senate hostility, we include an interaction between divided
government and presidential vote share. The results, presented in Appendix G, show
that presidents heavily prioritize filling politically-aligned vacancies when faced with a
hostile Senate. The coefficients for the interaction term are positive and statistically
significant in each model. In the more fully specified models, moreover, we find that
only the interaction terms are significant while the constituent terms for Presidential
Alignment are positive but imprecisely estimated. Although these results are not
dispositive evidence of a mechanism, they are consistent with our suggestion that the
observed effect of Presidential Alignment on nomination time is connected through
presidents' strategic interactions with the Senate.

The Consequences of Nomination Delay

What do our findings about the increasing relevance of presidential politics to
nomination strategy mean for the composition and functioning of the federal district
courts? Here, we focus on the consequences of nomination delay for the institutional
capacity of the lower courts.

22. An alternative empirical strategy would examine whether the Senate is more deferential to
nominees in presidentially aligned districts. However, strategic presidents would have anticipated this
deference and made nominations accordingly, significantly complicating empirical efforts to evaluate the
extent of this deference.
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Not only do presidential and senatorial behavior shape the political and ideological
leanings of courts by selecting who sits on them, but they also help determine whether
there are judges sitting at all.”> While judges who take senior status continue to hear
cases, they do so at significantly diminished rates relative to their active peers. The
number of active judges, therefore, has implications for the capacity of the courts to hear
the cases before them. According the American Bar Association, “Persistent vacancies in
a busy court increase the length of time that litigants and businesses wait for their day
in court, create pressures to ‘robotize’ justice, and increase case backlogs that perpetuate
delays in the future.”** This raises the possibility that presidential prioritization of
politically aligned districts has distributive consequences for the institutional capacity
of the courts that serve those districts.

We study the capacity of the federal courts with original data drawn from federal
caseload reports for the 89 state district courts from 2001 to 2018.>> These reports,
published quarterly by the Administrative Office of the U.S. Courts, document court
performance over the previous year. They also record the number of months any seat
remained vacant within that period for each court. A seat that went unfilled for an entire
year is coded as 12, as would two separate six-month vacancies. Using a fixed effects
panel design, we estimate the effect of the number of vacancy months in a given year on
two measures of court performance: the number of trials completed in a year and the
percentage of ongoing civil cases over three years old. We anticipate that longer
vacancies mean courts complete fewer trials and have more long-open cases. Because a
court's performance is likely correlated with the number and difficulty of cases it
receives in a given year, we control for each court's pending cases at the end of the
previous year and the number of filings it received in the current year, weighted by
time-intensiveness.”® We include district fixed effects to capture all other unobserved
confounding for individual districts, such as size or location. Year fixed effects are
included to account for nationwide trends over time; therefore, our coefficients of
interest are identified using within-district change in vacancy months across years.
Standard errors are clustered on districts.

The results in Table 3 show that longer vacancies have negative consequences for
court performance. More vacancy months decrease the number of trials courts completed
in a given year and increase the percentage of long-lasting cases. The estimates suggest
that districts with vacancies that last for a full year complete four fewer trials than they

23. The analyses above distinguished the contributors to nomination delay, and the descriptive
patterns in Figure 1 indicated that nomination delay was a significant contributor to total vacancy length.
Here, our analyses focus on the consequences of the length of time a seat remains vacant, recognizing that
the president and the Senate both contribute to this quantity.

24. “Judicial Vacancies,” November 18, 2018, American Bar Association. https:/bit.ly/2ykoXOf.

25. These years are selected based on the Administrative Office of the U.S. Courts' practice of
reporting findings annually for six-year intervals. We use the most recently available reports that correspond
to our time frame, September 2018, and aggregate data from September-to-September years. The year 2001
is dropped from our models due to calculating lagged variables within our panel.

26. Used by the Judicial Resources Committee since 2004, an average case is given a weighting of
1, while low-effort cases (e.g., student loan defaults) are scaled to lower values. More time-intensive cases are
weighted to just under 13. Thus, weighted filings provide a more accurate estimation of caseload than the
raw total of filings.


https://bit.ly/2ykoXOf
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TABLE 3
Vacancies and Judicial Performance
Completed Trials Percent of Cases 3+ Years Old

Vacancy months —0.331%* —0.321%* 0.079 0.091%*

(0.127) (0.133) (0.042) (0.041)
Weighted filings (in thousands) —0.365 (1.024) —1.252 (0.350)**
Previous pending cases (in 0.008 (0.684) 0.825 (0.296)**
thousands)
Unit fixed effects Yes Yes Yes Yes
Year fixed effects Yes Yes Yes Yes
Observations 1,513 1,513 1,513 1,513

Note: Entries are linear regression coefficients, with standard errors clustered on district in parentheses.
#h < .05; **¥p < .01 (two-tailed tests).

would have otherwise, which corresponds to a reduction of approximately 3 percentage
points relative to a district average of 139. Similarly, our model predicts that districts
with an empty seat for a full year will experience a 1 percentage point increase in the
percent of open cases lasting for three years or more. Though relatively small, the
magnitude of this finding is not trivial as it represents an increase of roughly 13% over
the average share of long-lasting cases. With many courts balancing several thousand
cases at a time, this suggests that hundreds of cases may be stretched out each year due
to nomination delay. While we do not wish to overstate the results given the relatively
small magnitudes of the estimated effects, we also note that these findings do not take
into account how courts decide on cases. Both small changes in the number of
completed trials and length of ongoing cases may reflect how judges prioritize shorter
cases or “robotize” their decisions when operating below full capacity.

These results cast the potential implications of our initial findings in a starker
light. Presidents' nomination choices not only shape who eventually sits on the bench,
but also how remaining judges keep up in their absence. Not only do presidents
prioritize aligned districts for efficiency reasons, but they may also have strategic
incentive to leave seats in politically hostile districts open to hamper those courts'
ability to take up cases in an effective manner. The flip side of presidential prioritization
could give rise to patterns of (potentially unintentional) politically motivated court-
jamming. We leave this only as a suggestion and a gesture toward how these findings
bear on the political dynamics that affect how the system of separated powers operates in
practice.

Conclusion

While in recent years the Senate has taken much of the blame for the slow pace of
filling vacancies on the federal bench, as nomination decision making is centralized
within the White House, we show that the onus is on the presidency as well. So far as
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the staffing of the federal judiciary is necessary to uphold its end of the American
constitutional system, presidents' choices about nominees to the bench shape not only
its ideological leanings but also its institutional capacity. However, presidents face their
own capacity constraints. With the potential for hundreds of vacancies at any one time,
selecting viable nominees requires that the White House shift precious time and
resources away from its myriad other political goals. Presidents' interest in getting the
best bang for their buck creates openings for political factors to trickle into their
nomination strategy.

In this article, we provide evidence that as presidents take a stronger hand in
judicial nominations, the timing of those nominations is increasingly responsive to
districts' political alignment. These patterns have been particularly strong since
1981, which corresponds to the period in which greater efforts have been made to
centralize judicial selection within the White House. Previous theories of judicial
selection may have underestimated the capacity constraints presidents face when
filling the dozens of seats that open each year and the strategic differences between
nominations to aligned and hostile districts. Rather than place ideologically friendly
judges in politically hostile districts, we find presidents often follow the path of least
resistance and prioritize nominations to districts where they enjoy the greatest
support.

We note several limitations of our own research and opportunities for further
study. First, while our empirical strategy follows those commonly used to study the
pace at which the White House announces nominations, it limits the causal
inferences we can make. While an alternative modeling strategy (e.g., difference-in-
differences) could generate sharper causal estimates, the nature of the dependent
variable and the lack of panel data in this setting introduce different sets of
limitations. Second, our argument emphasizes the importance of locally connected
interest groups, political parties, and officeholders for providing information to the
White House. Collecting granular data on the activities of these individuals and
organizations would be an important next step for evaluating our proposed
mechanisms. Third, the evidence provided here suggests that the executive branch,
and the White House in particular, is not immune to information deficiencies or the
costs of acquiring information. While presidents are sometimes attributed with
informational advantages, in the case of judicial nominations, presidents may rely on
other actors who can subsidize information costs. Fourth, while our empirics focus
on the federal district courts, our argument applies more generally to other federal
courts as well as appointments within the executive branch. Extending the argument
to other settings is an important opportunity for future research. Finally, we have
demonstrated how one political institution—here, the presidency—can affect the
performance of adjoining branches of government as it centralizes decision making
related to them. In doing so, we shed new light on previously undocumented sources
of presidential influence. Identifying other means through which interinstitutional
interactions shape institutional capacity is important for more fully understanding
and evaluating systems of separated powers.
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