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ABSTRACT

This dissertation examines the early modern Japanese legal practice of explaining laws with
narratives drawn from the cosmological and anthropological theories of the archipelago’s
varying religious traditions. From the formation of Tokugawa law in 1603 until Matsudaira
Sadanobu’s Kansei reforms at the close of the eighteenth century, lawmakers and their critics
relied on cosmological and anthropological narratives to explain and justify their attempts to
make Tokugawa law and, particularly in moments of crisis, reframe it. While the use of
religious narratives occurred consistently over a two-hundred-year period, legal arguments based
on cosmology were not a pervasive feature of Tokugawa law. Instead, lawmakers generally used
these narratives in a specific context— to support or corrode the authority of the constitutional
laws that framed the Tokugawa legal order.

Evaluating Tokugawa legal cosmology offers new perspective on a conundrum found in
Tokugawa law; the cosmological narratives that appear in Tokugawa law varied widely over the
course of the Tokugawa period, even as the substantive laws that they supported remained
remarkably consistent. Tokugawa law, and particularly the Tokugawa constitutional laws,
presented an appropriate forum to contest the political authority of the Tokugawa government.
Here, interested actors constantly contested political authority in Tokugawa law in furtherance of
personal or group interests. Legal cosmology served as an ideological battleground precisely
because there was no “cosmological consensus.”

In analyzing the intent behind the production of narratives of Tokugawa legal cosmology,
this dissertation makes the case against totalizing generalities about the relationship between
Tokugawa religion and Tokugawa law in general or during any particular period. The story of

Tokugawa legal cosmology is a story not simply of a singular “Buddhism” in conflict with a



singular “Confucianism” but of a myriad of particular Buddhisms and Confucianisms deployed
in the service of legal racionation against themselves and one another at particular times and over
the course of time. Focusing on periods of crisis, this work considers the articulation of
Tokugawa law at times when social and political conditions demanded new responses from both
government and law. Looking closely at laws issued in these historical contexts, instead of
finding common themes we find tactical reimaginations by interested actors, and instead of
shared cultural understandings we find idiosyncratic interpretations that reflect multiple, open
conversations occurring simultaneously. These narratives offer a new viewpoint from which to
understand social dissensus, and particularly the types of arguments that shaped Tokugawa law.

The competition among legal cosmologies found across the Tokugawa period calls into
question totalizing characterizations of Tokugawa law that remain common in legal scholarship
and are still commonly used to explain the impact of Tokugawa law on Japanese religion. The
constant conflict between contrasting legal cosmologies belies the idea that Tokugawa law was
static across the period, or that Confucianism held a preponderant intellectual influence over
Tokugawa jurisprudence. At the same time, the ebb and flow of different strands of

cosmological speculation calls into question alternative teleological narratives of Tokugawa law.
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CHAPTER T LEGAL COSMOLOGY AND TOKUGAWA LAW

Even though the world has become decadent, the wise man subscribes wholly to the three
teachings.

Miura Joshin, Keicho kenmonshii (1614)

The period from the Keicho and Genna eras until the Genroku and Kyoho years was an
enlightened age of supreme peace, sincere courtesy and warm magnanimity. Anonymous

samurai, Seji kenbunroku (1816)

Looking backwards from the early nineteenth century denouement of Japan’s Tokugawa period,
Buyo Inshi, the pseudonymous samurai author of the Seji kenbunroku, described the beginning
of the Tokugawa rule two hundred years before as the golden age preceding a period of
inevitable decline. In Seji kenbunroku, the early seventeenth century was a period of peace and
prosperity, when the still-virile warrior class enforced a collection of well-devised laws laid
down initially by the “Great Lord,” the dynastic founder Tokugawa leyasu. Ieyasu
“concentrated all his efforts on enabling the people to live in peace and security and showed
compassion to those without families to rely upon.”! As time passed under the military dynasty
that leyasu established, the warrior-turned-bureaucrat samurai class would grow increasingly lax
morally and professionally—increasingly becoming prone to bribery and favoritism—and fail to
follow or enforce the laws of either the first shogun or his successors.”> By the author’s lifetime,
public morals had declined to such a state that laws were ignored almost as soon as they were

written.> Buyo Inshi’s attribution of the successes and failures of Tokugawa rule to adherence to

! Inshi, Seji kenbunroku (“Record of Things in the World I have Seen and Heard”), 389.
2 Ibid., 389-392.
3 1bid., 91-94.



the constitutional laws provided by Tokugawa Ieyasu was a theme common to both official and

unofficial texts of the late Tokugawa period.*

While the valorization of the deified founder Ieyasu’s lawmaking was a common characteristic
across the two-hundred-fifty-year rule of the Tokugawa clan, Buyo Inshi identified different
philosophical influences on Ieyasu’s lawmaking from those that appeared in contemporary
accounts and accounts from Ieyasu’s own advisers. Seji kenbunroku describes Tokugawa Ieyasu
as deeply reliant on Confucian ideals as the basis for state building, recalling that Tokugawa
Ieyasu “renewed the state in accordance with the central teaching of the Great Learning.””
According to Buyo Inshi, Ieyasu’s enlightened rule also lay in large part in knowing when to set
aside the shogun’s personal belief in Buddhism: “although the most honorable Divine Lord
always had faith in the Buddhist Way, he never allowed it to interfere with the way of the bow or
with government.”® In contrast, in Keicho kenmonshii (“Collection of Things Seen and Heard in
the Keicho Era”- 1614), a work published within Ieyasu’s lifetime, Miura Joshin presents life
during the Keicho era (1596-1615) as already decadent and troubled. Miura describes the work
of the Tokugawa government during this formative period of early Tokugawa rule in accordance
with the intellectual framework of the three teachings (sankyo)— a syncretic ontology combining
Buddhism, Shinto, and Chinese thought—rather than primarily by Confucian principles.” Both

Miura’s work and Ieyasu’s own laws justified early Tokugawa lawmaking in accordance with

4 This theme will be described in more detail in Chapters 4 and 5 with reference to works like Matsudaira
Sadanobu’s Igaku no kin and the work of unknown provenance Tokugawa seiken hyakkajo. From the outset, readers
should recognize that Tokugawa authorities censored any work that described Tokugawa Ieyasu in less than glowing
terms, or even that sometimes just mentioned the Tokugawa too frequently. See infra, 245-246.

3 Inshi, 389.

6 Ibid., 388. The author’s characterization of leyasu also reflects his overwhelmingly negative characterization of
Buddhist institutions of Buyo Inshi’s era.

7 See, e.g. Miura, 4.



these syncretic Buddhist formulations, not Confucian ideas: “even though the world has become

decadent, the wise man subscribes wholly to the three teachings.”

Seji kenbunroku’s recollection of Ieyasu’s laws and the government of the early Tokugawa
government reflects the Confucian-oriented, anti-Buddhist sentiment of nineteenth century
Japanese samurai political culture.® Keicho kenmonshii similarly reflects the preconceptions of
the Keicho era, a period in which Buddhist scholars employed by Ieyasu made a case for the new
government and its authority that relied on what legal scholars portrayed as an intellectually
hegemonic worldview that subscribed to the shared primacy of the sankyo.” Between the
seventeenth and the early nineteenth centuries, lawmakers would offer still more intellectual
theories of the philosophical foundations of government. While lawmakers and their critics
offered competing accounts of the philosophical bases for law, they shared a common interest in
defining Tokugawa law in relation to broader intellectual trends. These competing claims also
highlight the dynamic relationship between Tokugawa laws and Tokugawa religious traditions.
This dissertation explores the ways in which lawmakers in the Tokugawa period used religious

ideas to influence Tokugawa law.

In this work, I describe individuals and groups that influenced the creation of Tokugawa law as
“lawmakers.” Although the shogun personally issued all laws governing his territory,'? the

shogun was far from the only lawmaker. Competing advisers, drafters, and bureaucrats within

8 Ketelaar, 14-19. Teeuwen (2013) also situates the work as representative as a move to a form of non-Western
secularism, though different in particulars from other works of the period, at 15.

% See Chapter 2 infi-a for a more detailed discussion.

10 As described herein, the Tokugawa held direct authority over about twenty-five percent of the archipelago and had
the ability to issue limited laws governing the remainder. In the remaining territory, provincial leaders (daimyo) had
the authority to issue their own laws, provided these were consistent with the Tokugawa law. This dissertation
focuses primarily on the laws of the Tokugawa but will address provincial and village law where the two intersect.
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the Tokugawa government influenced the shape of Tokugawa law as it was formed; provincial
leaders issued laws effective in their own provinces; and temples and shrines were also granted a
measure of self-governance. Institutional actors were not the only lawmakers either, a broad
group of supporters and critics outside of government ranging from intellectuals, to artists and
satirists, and even to rioting villagers by their actions and statements also sought to influence the
shape and production of Tokugawa laws. In this context, I use the term lawmakers advisedy,
recognizing that the authorized voices of the period (both inside and outside the government)
were overwhelmingly male. However, across the course of this work, authorized lawmakers
periodically express concern about the threat of unauthorized female voices, who may
themselves also be considered lawmakers. These voices are generally portrayed as bad
influences, aligned with malignant superstitions, and appear to constitute a threat to the stability
of the state. While these incidents do not occur regularly enough to serve as a focus in this work,
I will note these occurrences when they occur in the hope that these are of value to future

scholars.

Through the consideration of a broader group of lawmakers, I hope to broaden the universe of
parties who engaged in the production of Tokugawa legal culture from prior analyses of
Tokugawa law. As Tokugawa law was constantly contested and negotiated, the degree of
influence among these lawmakers shifted, and new lawmakers frequently emerged. Each of
these lawmakers drew from the broader culture to explain and justify their attempts to influence
Tokugawa law, and as a result, Tokugawa law, like the laws of all cultures, incorporated varying,

and competing, religious elements.



Although religious ideas consistently influenced Tokugawa law (and vice versa), Tokugawa law
was never “religious law” in the modern sense, nor was the Tokugawa shogunate a theocracy, as
modern writers conceive of such a government. The Tokugawa never claimed that their laws
were divinely inspired, infallible, or that their laws were themselves kami. Nor, however, was
Tokugawa law secular; Japanese lawmakers claimed that their laws were consistent with and
their government was a natural embodiment of the way the world worked and of human nature.
These claims, which I will describe as legal cosmologies and legal anthropologies,'! drew for
support upon competing narratives that incorporated religious ideas and religious traditions.
These claims were not articulated haphazardly; the incorporation of religious ideas into
Tokugawa lawmaking represented a practice within the field of law that occurred in predictable
contexts and times. As I will describe in this dissertation, lawmakers introduced narratives
invoking legal cosmology and anthropology primarily in the context of the Tokugawa
constitutional laws!? —the laws that offered or shaped the governing framework for Tokugawa
law— and these invocations primarily served to support (or corrode) the claims of authority

found in these laws.

' This work addresses narratives that touch on both legal cosmology- how the nature of the universe impacts the
legal culture- and legal anthropology-how human nature impacts legal culture. In many of the narratives used in
Tokugawa Japan the two theories are indelibly linked- the nature of the universe is often recapitulated in human
nature and the ideal social order. For this reason, I will from time to time use the shorthand of legal cosmology to
address both categories.

12 In this dissertation, I differentiate between the “constitutional” laws and the “substantive” laws comprising
Tokugawa law. Generally, the constitutional laws were those that established a framework for the Tokugawa legal
and political order, or were particularly important in sustaining this order, and substantive laws were those that
introduced rules governing particular forms of conduct. Thus, sumptuary laws that prohibited certain forms of dress
to reinforce status distinctions often functioned as a constitutional law, while prohibitions on certain types of land
transactions were generally substantive. This distinction remains fluid at its boundaries, of course, as Tokugawa
constitutional laws contained many substantive provisions, and many substantive laws reinforced the Tokugawa
political order.



Lawmakers introduced narratives relying on legal cosmology at those junctures where they felt
the most insecure in their authority to make laws, and as a result, these junctures became a locus

where competing narratives sought to negotiate the direction of Tokugawa law.

As reflected in the contrast between Buyo Inshi and Miura Joshin, lawmakers made conflicting
cosmological claims over the course of the Tokugawa period, and these differences generated
confusion in later scholars about the relationship between Tokugawa law and Tokugawa religion.
Commentators ranging from officials in Meiji Japan to twentieth-century legal scholars have
previously attempted to explain this relationship in various unsatisfactory ways. One common
narrative to explain these changes imagines the transition of Tokugawa law from an immature
state reliant on Buddhist superstition to a more mature, rational rule of law reliant on Confucian
norms consistent with the broader norms of the period.!* This narrative of development aligns
generally with Tokugawa intellectual history; mirrors a description of the rationalist legal
development in early modern Europe;'# and ultimately supports the notion that the Tokugawa
legal culture provided a necessary continuity with the modernist reformulations of law in the
Meiji period that followed it.!> However convenient such a teleological narrative might appear, a
closer analysis of various periods of Tokugawa law does not support the linear development of
Tokugawa law, nor more generally the notion that legal culture is a simple extension of the

dominant intellectual culture of the period.

13 Bellah’s Tokugawa Religion offers a paradigmatic example of this approach. See, e.g., at 24 (“Since no rational
system of jurisprudence existed, interpretation of the law was made in terms of the general morality as the particular
magistrate saw it.”).

14 A common example of this description may be found, for example, in Griffiths, 38. For critiques of the
“development” theory more generally, see Halliday, 263-265.

15 Haley (1994), 51-53, conjures up this ideal of development in his description of Tokugawa law within the broader
ambit of Japanese law.



Politicians of the early Meiji period and later scholars of law and religion largely eschewed this
teleological narrative. Seeking to differentiate the rapid changes following the end of Tokugawa
rule, early Meiji state-builders instead sought to characterize the Tokugawa period as feudal,
violent, and intellectually stagnant. Twentieth-century legal scholars largely accepted without
much scrutiny characterizations like Buyo Inshi’s of a static Tokugawa legal culture that was
dominated from early times by Confucian ideas. Carl Steenstrup, in his overview of Tokugawa
law, provides a representative description of the intellectual influences on the legal culture:
“about 1690, the Tokugawa regime, prodded by scholars, adopted Neo-Confucianism as a state
philosophy. From now on, a very strong Chinese influence, both in form and matter, came to
exert itself on Tokugawa law.”!¢ In support of the characterization of intellectual stagnation,
scholars emphasized the relative stability of many of the substantive law across this period. To
cite just one representative example that this work will periodically refer to for comparative
purposes, the laws governing temples and shrines remained remarkably consistent across the
breadth of the Tokugawa period. Scholars also relied heavily—directly or indirectly— on the
late eighteenth-century leader Matsudaira Sadanobu’s identification of one strand of
Confucianism as the Tokugawa “orthodoxy,” which Sadanobu characterized as a precedent
derived directly from Tokugawa leyasu. Legal scholars—and historians of religion who rely on
laws as source material—maintained, in effect, that with the support of a hierarchical Confucian
philosophy that pervaded Tokugawa Japan, the Tokugawa government sustained a static legal
culture that supported largely unchanging laws. This narrative of stasis, however, is both
internally inconsistent and inconsistent with broader trends in Tokugawa intellectual history.

The same line of reasoning that assumes an intellectual stagnation to explain the lack of

16 Steenstrup, 111.



substantive change in the law cannot accord with the apparent shift from Buddhist origins to a

“mature” Confucian orientation that echoes broader trends in Tokugawa intellectual history.

This dissertation considers Tokugawa law from its formation under Tokugawa Ieyasu in 1603 to
Matsudaira Sadanobu’s Kansei reforms two hundred years later. Instead of seeking to validate
either the narrative of stasis or the narrative of development, this dissertation describes
Tokugawa legal culture over the first two hundred years of Tokugawa rule as a culture in
constant conflict, characterized by competing lawmakers offering a wide variety of religious
justifications to justify the practice of lawmaking. The always deeply-contested interplay of
these justifications belies the apparent stability of Tokugawa rule. Across the period from the
foundation of the Tokugawa government (sometimes called the bakufu or “military-
government”) until the Kansei reforms, this work identifies and focuses on one common practice
of Tokugawa legal culture that frequently served as the locus for Tokugawa legal conflict—the

presentation of shifting and various narratives of cosmology and anthropology.

During this period, lawmakers frequently—but not necessarily always—sought to uphold the
authority of the Tokugawa government to make and enforce laws by offering narratives relying
on “cosmologies” of law. Critics and political opponents of the Tokugawa offered alternative
cosmologies to criticize these laws and, by association, the political order. This work considers
the ways that a series of lawmakers working at critical moments in Tokugawa history used
religious narratives to articulate legal cosmologies and anthropologies that explained their
lawmaking—even as these narratives demanded an abandonment or reimagination of previously-

proffered cosmologies— and the ways in which contemporary lawmaker/critics offered



alternative narratives to undermine these interventions. For lawmakers, religious narratives
provided a source of authority that supported the legitimacy of Tokugawa law from its uncertain
beginnings and across a series of political crises that demanded legal reform. For critics of
Tokugawa lawmaking and Tokugawa government, alternative religious narratives provided
corrosive perspectives that they hoped would shift or moderate Tokugawa reforms in ways that
would empower them politically. Both the government and its critics shared the common
understanding, however, that Tokugawa law, and particularly the Tokugawa constitutional laws,

offered the appropriate forum to contest the political authority of the Tokugawa government.

By presenting a study over time of one Tokugawa legal practice— the representation of legal
cosmology and anthropology— I wish to make the case against totalizing generalities about the
relationship between Tokugawa religion and Tokugawa law in general or during any particular
period. The story of Tokugawa legal cosmology is a story not simply of a singular “Buddhism”
in conflict with a singular “Confucianism” but of a myriad of particular Buddhisms and
Confucianisms deployed in the service of legal racionation against themselves and one another at
particular times and over the course of time. A close reading of the legal cosmology underlying
Tokugawa constitutional laws suggests that from the earliest formulations of a new legal system
until the ostensible “domination” of Confucian orthodoxy at the close of the nineteenth century,
the justifications on which lawmakers and their critics relied to uphold and criticize Tokugawa
law were constantly in conflict, and rather than reaching a resolution that elevated one
cosmology definitively, support for alternative legal cosmologies and anthropologies ebbed and
flowed over time with the turbulent political tides. Equally importantly, the interplay of diverse

legal cosmologies across this period underscores that law served as an independent stream of



Tokugawa thought that moved in accordance with its own patterns, which impacted, and were
impacted by, other intellectual currents. By looking closely at the laws of the Tokugawa period
in their own historical contexts, instead of finding common themes, we find tactical
reinterpretations and reimaginations by interested actors, and instead of seeking broad
generalities that reflect shared cultural understandings, we should conversely expect

idiosyncratic interpretations that reflect multiple, open conversations occurring simultaneously.

This work focuses particularly on the appearance of legal cosmology and legal anthropology in
Tokugawa constitutional laws, because the appearance of legal cosmology and anthropology in
these laws often signaled a focal point for political conflicts. In Tokugawa law, the
constitutional laws where legal cosmologies and anthropologies appeared most visibly worked
differently than the substantive laws they supported. Lawmakers issued and reissued
constitutional laws as a performance that conveyed meaning in surplus to the substantive
provisions of these laws conveyed. Lawmakers like the late eighteenth-century Matsudaira
Sadanobu, for example, sought by reissuing constitutional laws that were substantively nearly
identical to their predecessors to perform the role of reformer. In support of these performances,
legal cosmology provided additional persuasive messages that generally applied a narrative style
of proving the truth of things rather than the practical reasoning found in substantive law. These
narratives relied on existing religious traditions—Buddhist, Confucian, Shintd or a mix of the
three—to support their cosmological claims. For purposes of this work, “legal cosmology”
denotes religious narratives that authorized Tokugawa law by situating Tokugawa laws as a

natural consequence of a broader understanding of the world and “legal anthropology” denotes

10



narratives that explained the efficacy of these laws through a broader understanding of human

nature.

Legal cosmology and legal anthropology are necessary elements of any legal culture. Without a
tacit understanding of how people react to laws, basic legal theories like deterrence would make
no sense. What legal theorists refer to as “deterrence” is a form of sympathy; one legal
anthropology assumes that people identify with the experiences of other and if they see others
being punished particularly gruesomely,!” they will be less inclined to commit acts that would
lead them to incur a similar punishment. Too often, however, the impact of legal cosmology and
anthropology on law is ignored because culturally dominant assumptions are assumed to be
pervasive, or, more perniciously, because interested lawmakers project culturally dominant
assumptions as “natural” features of law itself. Under Tokugawa rule, a constant ambition of the
governing shogunate was to use law to naturalize a set of cosmological and anthropological

assumptions that would stabilize its rule.

Tokugawa law provides a particularly instructive case study to understand how lawmakers
incorporated cosmology and anthropology into law. Tokugawa lawmakers wore their colors on
their sleeves. Unlike other bodies of law in which the cosmological and anthropological
assumptions are occluded and must be teased out, in their constitutional laws particularly,
Tokugawa lawmakers explicitly invoked the cosmological and anthropological arguments on
which they relied. The substantive laws of the Tokugawa also relied on cosmological accounts

to inform their meaning, but substantive law depended on the constitutional laws for their

17 As was unfortunately common in Tokugawa Japan, described in more detail infia, 279-283.
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direction. By identifying and analyzing the Tokugawa constitutional laws, we can clearly
identify the cosmological narratives that support Tokugawa lawmaking. Over the course of the
Tokugawa period there was also a remarkable dissensus about seemingly fundamental
cosmological and anthropological assumptions. In part—and in contrast to the received wisdom
both about Tokugawa law and, more broadly, about law’s relation to religion in Japan— this is
because in any historical moment, there was never a single cosmology or anthropology that
dominated Tokugawa law. In part, this dissensus occurred because cosmology and anthropology
were not merely ancillary features of Tokugawa legal culture; lawmakers incorporated these
ideas at the heart of arguments made in support of often radical proposals for legal and political
reform. While it is my suspicion that Tokugawa law merely makes more evident a dissensus in
underlying assumptions that occurs frequently in other historical and cultural contexts,'® the
sense in Tokugawa law that at any moment the most basic assumptions about how the world
works were up for grabs provides an opportunity to understand the nature of these conflicts in

stark relief.

This work looks at a series of critical moments in the articulation of Tokugawa law, focusing
particularly on periods of reform when social and political conditions demanded new responses
from both government and law. When we view particular Tokugawa laws immediately and from
the perspective of a particular lawmaker— reflected by the cosmological or anthropological
arguments and assumptions that they offer in a law or set of laws— each moment of crisis is

reflective of many others, containing within it a web of inferences that include remainders from

18 Such a dissensus is evident, for example, in contemporary Northern Thailand in the work of the Engels, for
example, see Engel and Engel, 56ff. See also Ludin, 138-142 for an example of the openness of the category of
“religion” in sixteenth-century Germany.

12



the past, attending to the concerns at issue in the present, and often anticipating counter-
arguments that would arise in the future. Further, when any particular law is viewed closely with
an eye towards the ways lawmakers and their critics deployed legal cosmologies in service to
other particular goals, the same seemingly-static substance of the law offers the potential to serve
multiple, often-competing perspectives. Rather than shining a light on shared cosmological or
anthropological assumptions, the analysis of those religious narratives deployed in Tokugawa
law that collectively form a Tokugawa legal cosmology instead provides an informative
viewpoint from which to understand social dissensus, more particularly the series of political and
intellectual conflicts that occurred in Tokugawa Japan. In this work, we learn more from

considering how legal cosmologies and anthropologies were used than why they appeared.

The remainder of this chapter will provide background context to frame the analysis of
cosmology and anthropology in Tokugawa law that will follow. First, I will identify particularly
what the practice of legal cosmology means in this work, how legal cosmology in the Tokugawa
context interacts with related concepts like political theology, and the ways that I understand
these categories differently from prior analyses of law. After contextualizing terms,'® I will then
analyze the ways in which prior scholarship on Tokugawa law considered the relationship
between law and religion, and more pointedly, the narrative of stasis in which prior scholarship
situated claims of authority in Tokugawa law more generally. After providing this background, I
will provide a brief summary of Japanese law and religion prior to the Tokugawa era, focusing

on those key themes and ideas that Tokugawa lawmakers would later draw upon to form their

19 Or, as the Tokugawa Confucian tradition would describe it “rectifying names”; see, for example, Ogyti Sorai’s
Benmei as a representative example.
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own distinct legal culture. I will conclude with a brief synopsis of the chapters that follow in this

dissertation.

Legal Cosmology and Tokugawa Law

Before analyzing how lawmakers incorporated cosmological and anthropological narratives into
Tokugawa law, I will first explain how I understand these categories and use them in this work.
This section offers an answer to two basic questions: what role do legal cosmologies and
anthropologies play in legal culture more generally?; and how does this work define and use
these categories for purposes of Tokugawa law? By so doing, this work will highlight what can
be learned by a close consideration of the practice of offering legal cosmological narratives,

while attempting to avoid problems that might arise from the misapplication of these categories.

Law incorporates assumptions drawn from cosmology and anthropology in many ways, not least
of which include generally framing what Paul Dresch has called the “transcendent values in
terms of which conduct is judged.”?® However, in Tokugawa law cosmological narratives most
commonly served a more specific purpose, supporting Tokugawa constitutional laws to explain
why the Tokugawa held the authority to issue these laws. Legal theorists from Weber onwards

have acknowledged that laws are not entirely self-authorizing.?! Officials who make or interpret

20 Dresch, 1.

21 See, e.g., Weber, 320-324 (“the emerging innovation is most likely to produce consensus and ultimately law,
when it derives from a strong inspiration or an intensive identification.”); Bourdieu (1977), 815-816 (“In order to
break with the formalist ideology, which assumes the subject can be found independence of the law and of legal
professionals, without simultaneously falling into the contrary instrumentalist conception, it is necessary to realize
that these two antagonistic perspectives, one from within, the other from outside the law, together simply ignore the
existence of an entire social universe (what I will term the "juridical field"), which is in practice relatively
independent of external determinations and pressures. But this universe cannot be neglected if we wish to
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laws rely on social and cultural factors outside of the laws themselves in order to confer on laws
their authority to bind people to their will and induce people to follow the law.?? Even if the
authority to make laws originally is created by, or results from, the naked exercise of force
coupled with the threat of future exercise of force, the continual exercise of force can be
exhausting. To more efficiently retain authority, governments must construct and maintain
narratives that legitimize the exercise of authority consistent with the conditions of the time and

processes that institutionalize the transfer of authority to survive transitions that inevitably occur.

Carl Schmitt described as “political theology” the historical process of narrative creation through
the assimilation of religious concepts into state law: “all significant concepts of the modern
theory of the state are secularized theological concepts.”?® While for Schmitt the creation of a
modern legal culture necessarily involved the secularization of ideas drawn from a common
religious tradition, Tokugawa law offers an alternative example in which the lawmakers relied
for political justification on narratives that were not secularized. In Tokugawa Japan, lawmakers
made no attempt to excise politically and legally significant ideas like “benevolent government”
from their religious context. Instead, Tokugawa lawmakers who sought to reframe Tokugawa
law to their own ends simply drew from different religious systems to recharacterize an existing

set of legal signifiers.

understand the social significance of the law, for it is within this universe that juridical authority is produced and
exercised.”).

22 If laws lack the rationality or acceptance of the people, they are often and easily avoided. For a classic example,
consider de Certeau’s descriptions of walking in the city in accordance with the most convenient route, rather than
the route laid out by planners, 97-99.

23 Schmitt, 2-3. For a consideration of political theology unmoored from its origins in Western legal and religious
traditions, see Kwok (2016).
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In stable governments, authority sooner or later becomes maintained by habit, and in this
habituation, the development of legal norms plays a significant role. The persuasive work of
asserting authority occurs predominantly when laws are first issued, as properly issued laws are
likely to be followed, and then rests primarily on the maintenance of those laws which constitute
the legal and political order, a group of laws I describe generally as “constitutional laws”. In
Tokugawa law, lawmakers generally presented narratives of legal cosmology in the
constitutional laws that structured the Tokugawa state, rather than, for example, in the
substantive laws that governed commercial transactions. Lawmakers legitimized Tokugawa
constitutional laws through constant steady reinforcement, particularly in the face of changing
conditions.?* In times of crisis, especially, rulers who wanted to remain in power were obliged to
explain why existing laws still work or why they should be permitted to offer new laws. Each of

these explanations routinely drew from sources outside of the laws themselves.

Although the need for extralegal sources of authority particularly for constitutional laws is
straightforward, the mechanisms of how social and cultural factors work to authorize these laws
are often hidden, even mysterious. Perhaps for this reason, Bourdieu has described lawmaking
as “an act of social magic which works.”?> Bourdieu’s definition provides two important
reminders. First, lawmaking is foremost an “act,” a performative practice;?® laws are not found

texts to be interpreted but intentional acts performed by interested actors. These creative acts can

24 See, e.g., Mouffe, 2, “The social is the realm of sedimented practices, that is, practices that conceal the originary
acts of their contingent political institution and which are taken for granted, as if they were self-grounded.”

25 At 42. Bourdieu arrives at this description while criticizing as false the difference Weber finds between rational
law based on predictability and calculability and charismatic law of the oath or ordeal. Ibid. As this dissertation
focuses on the act of making laws, rather than its nature and bounds, this theoretical argument bears less importance.
Still, I will suggest that the Japanese example supports Bourdieu’s critique of Weber.

26 In this context, this work is reliant on Bell’s theory of performance, see Bell, 39-43. In the context of law, Bell
notes particularly that “[p]ropositions and formulations occur in many rituals and they may even be the most critical
moment . . . . They are, in the full sense intended by Austin, performative in their particular context.” 113.
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be performed aptly or poorly, leading to more or less successful results. Second, Bourdieu’s
description of lawmaking situates the “magic” of creating authority in the milieu of the social,
which is to say that those actors who perform lawmaking effectively must aptly intuit the social
context in which the laws will be applied, and that the ultimate measure of success of a
performance will be popular acceptance or resistance. In recognition of this latter point, H.L.A.
Hart described the apt performance of lawmaking as the “rule of recognition,” >’ and this process
has elsewhere been characterized by the term “narrative fidelity,” the sense that the narrative

tells a story that the audience understands as true.

To be effective, lawmaking must succeed on a number of different levels. At a formal level,
lawmaking must contain the proper signals of valid production and must be performed by a valid
actor (at least one who has authority to make laws governing the subject matter in question) in a
manner that conforms to the formal requirements imposed within a society’s legal culture. At
the substantive level, the laws must generally cohere with other laws that have previously been
issued. Although each can be manipulated, each of these “levels” of law remains important to
maintain the basic indicia that surround valid lawmaking.?® These indicia include such
questions as whether the correct ritual forms have been followed and the correct language

invoked to issue laws validly. In the context of Tokugawa Japan, for example, legal formalisms

27 See e.g. Hart, The Concept of Law, 107 et seq. Hart describes the rule of recognition as those rules in a legal
system “providing the criteria by which the validity of other rules of the system is assessed.” At 106. Hart posits
that the political institutions of each society will formulate the rule of recognition differently, and that the rule of
recognition could arise from numerous different sources: “reference to an authoritative text; to legislative
enactment; to customary practice; to general declarations of specified persons; or to past judicial decisions in
particular cases.” At 101.

28 Tuori has expanded on the analysis of this substructure by providing a multi-tiered description of legal culture.
Tuori identifies three levels of law that are used in laws and lawmaking. His first two levels- the surface level of
laws that reflects the ordinary discursive language of laws; and the level of “legal culture” that includes general
doctrines of law, general legal principles, and basic legal concepts- are those discussed in the body of the text. Tuori,
432-436.
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included the issuance of laws under shogunal vermillion seal, also extended into more arcane
cultural formalisms like complying with legal fictions like those that allowed dead samurai to
adopt heirs nominally after their demise, in order to avoid succession problems.?® However,
simply providing what looks like a law does not guarantee treatment as law; issuing a publication
that meets the grammatical characteristics of a law but fails to accord with the other norms of the
legal culture will fail in other ways. Similarly, providing a narrative justification for the validity
of a law is no guarantee that the law is actually valid, only that the lawmaker understands the

elements of formal legal validity.

While concepts like the rule of recognition and narrative fidelity do not preclude the possibility
that lawmakers night provide justifications for the validity of the laws they issue, these social and
cultural factors often operate below the discursive level, at a level which has sometimes been
called the deep structure of laws.>* Set apart from the intentions of the lawmakers, the audience
remains outside and constantly reflecting on the laws, and it is the audience that these narratives
must convince, laws must compel, and within whom the habit of submission to authority must be
normalized. Because of this relationship between lawmaker and audience, Hart famously
referred to the law as Janus-faced. That is, lawmaking involves lawmakers drawn from both
inside and outside of government, and the audience plays a role as significant in lawmaking as

the players.

29 See Roberts, 74 et seq. As Roberts notes, the laws governing succession planning shifted from early Tokugawa
rule to later rule, ibid., 74, with the strict forfeiture of territorial wealth for failure to declare a suitable heir falling
into desuetude through the formalism of deathbed and even post-death adoption ceremonies becoming common in
the nineteenth century. Roberts attributes this element of legal formalism to the broader social construction of
omote and naisho (roughly social formality, and internal reality), which he argues played a broader role in allowing
the conservative Tokugawa bureaucracy to accommodate changes in social and economic realities.

30 On the “deep structure” of law and the theory of three levels of structure, see Tuori, 147ff.
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When elements of the law no longer make sense to people under the circumstances, or the
explanations for laws no longer adequately justify their coercive force, the discomfort of the
subjugation to law (or the fear or pain of punishment) will dehabituate the exercise of authority
and sow the seeds for disobedience. These circumstances occur most frequently in
circumstances I describe as legal crises. As the Japanese economy and social structure grew
more precarious over the course of the Tokugawa period, lawmakers faced crises with increasing
regularity, leading necessarily to the provision of new explanations to reduce the risk of
disobedience of the long-standing Tokugawa laws and to reestablish the authority of the

Tokugawa to make new laws.

Legal theorists who have considered the “magical” process of cultivating legal authority attribute
the popular acceptance of laws generally to broad social and cultural factors that vary by society,
but these descriptions do not explore in detail how these various factors work in practice, much
less provide a taxonomy of the factors on which lawmakers rely to achieve narrative fidelity. In
Tokugawa law, one common practice to cultivate legal authority was to offer in relation to
constitutional laws narratives that rely on legal cosmology and anthropology. Perhaps because
the level of deep structure is where lawmakers tell stories about the nature of law, this practice of
lawmaking applies an alternative, narrative logic of persuasion.?! The myths and narratives that
lawmakers present to support their claims offer a different way of proving the truth of things—a
narrative logic, rather than the practical logic applied to ordinary dispute resolution— that

explains why legal rules fit a society. As Cover has described, “no set of legal institutions or

31 T argue, following Doniger, that the fundamental bases of laws are another constituent part of the open category of
myth, in that they confer belief to the communications that they provide while providing a “story that is sacred to
and shared by a group of people who find their most important meanings in it.” At 2-3.
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prescriptions exists apart from the narratives that locate it and give it meaning.”** Cosmological
narratives found within the deep structure of law provide one type of truth validation, as they
cause people to believe in the rule of law in society more generally, but such narratives in turn
have their own set of rules that limit the conditions of possibility of the legal culture in a given

historical instance.??

Scholars who have considered how religious narratives impact legal culture have not limited
their consideration of legal cosmology to the narrower role of constructing legal authority. To
take two examples from those who study modern, predominantly-Buddhist societies, French and
the Engels, we can see that the category of legal cosmology most frequently appears to articulate

differences with, and sometimes identify shortcomings in, modern legal institutions.

When Rebecca French introduced the term, “legal cosmology,” in the context of pre-1959
Tibetan legal culture, she suggested that “legal cosmologies seem to encompass all aspects of
what we might call legal culture outside the scope of the laws themselves,” including “use of
myths, relations of power, concepts of time, space and personal identity, the legal rituals, history,
religious principles, reasoning patterns, procedures, available roles, [and] symbols . . . .73

French identified a number of narratives drawn from legal cosmologies, including “(1) The

Nature of Reality and Illusion, Cosmos and Time; (2) The Mandala of the Law including

32 Cover, 2. See also Fisher, 49 (“No matter how strictly a case is argued- scientifically, philosophically, or legally-
it will always be a story, an interpretation of some aspect of the world that is historically and culturally grounded
and shaped by human personality.”).

33 While my discussion of the deep structure of lawmaking focuses on the mythic nature of lawmaking by states and
institutions, the same forces remain in play at the level of ordinary legal interactions as well. As Raz has suggested,
making law by judges is not radically distinct from legislatures, 90 et seq., and contestants in legal proceedings
actively use narratives to shape the nature of their argument, even if these narratives do not directly address the legal
merits of these arguments. See Burns, 164-166.

34 French (1995), 97.
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Institutions, Space and Legal Units; (3) Moral Narratives and Myths; (4) Jurisprudence of the
Mind; (5) Rituals of the Golden Yoke including Language and Roles; and (6) The Grammar of
the Law.”® By identifying the “layers of epistemological (indeed ontological) assumptions” in
Tibetan law, French hoped to show that non-Western, non-modern legal systems offered legal
systems that were no less (if not more) successful in producing social consensus than Western
legal systems.*® More broadly, French hoped that, through the interpretation of a legal
cosmology that is pervasive across Tibetan law, readers can read laws against the grain and use
legal culture to identify the broader “cosmological hemisphere” that is applicable to Tibetan
culture.’” To see how French understood legal cosmology, consider just one of these narratives:
the Nature of Reality and Illusion, the Cosmos, and Time. French explains that because the
Tibetan legal system acknowledged the Buddhist threefold nature of reality in ways that the
Western legal system does not—as exemplified by the narrative she articulates—Ilegal
participants in Tibet made and were forced to defend arguments that anticipated complicated
questions of reality and illusion.*® In particular, because of the Tibetan belief in multiple rebirths
and the illusory nature of reality, French’s interlocutor explained that he was obliged to
anticipate arguments for divergences from apparent legal categories, for example the argument
that a victim was actually a fulku, a figure with a much higher social prestige than the victim

appeared to have.?

35 1bid., 99-100 ff.

3¢ Tbid., 98.

37 1bid., 97-98.

38 Ibid., 100fT.

39 French argues effectively that the Tibetan legal professionals routinely took these cosmological narratives into
account in both argumentation and lawmaking, but her work does not explore the strength or pervasiveness of the
influence of these narratives. As even her interlocutor acknowledged, taking karmic rebirth into account would have
only doubtful influence on the impact of a murder case. Ibid., 100. French’s approach requires a great deal of
explication of the hidden meanings of the interlocutor, a challenge made more daunting by her reliance on an
interlocutor’s stories as the only basis to understand relevant elements of the legal culture. See Frechette, 56.
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In their analysis of the changing legal culture around the redress of injury in contemporary
Northern Thailand, David and Jaruwan Engel reconsidered the category of legal cosmology in a
more nuanced fashion that incorporates a clash of conflicting legal cultures. The Engels’ work
focuses on the impacts of the interaction between legal cultures in the rapidly globalizing world,
comparing what the Engels refer to as “state law,” the law promulgated by the government, with
what the Engels call the “law of sacred centers,” the customary dispute resolution mechanisms of
the villages around Chiangmai.*® While the Engels had. anticipated that the cultural norms of
externally imposed state law would increasingly replace the law of sacred centers as economic
forces drew people further away from their villages and brought the cultural assumptions
embedded in globalization closer to the villages, they found that even as the law of sacred
centers recedes from the lives of ordinary people, there remains a hesitation to seek recourse
from state law, with the result that globalization’s promises of expanded liberal institutions fails
ordinary people who have become dislocated from any legal remedy to seek justice and believe

that “law and religious belief are fundamentally incompatible.”*!

Among the reasons for the imperfect transition between state law and the law of sacred centers
are the incomplete overlap in how the elements of the two legal cultures operate. Differences in
legal cosmology are among the differences the Engels identify between customary and state
law.*> For the Engels, State law does not have an explicit religious orientation to its cosmology,

but instead derives from the state itself and, within the concept of the state, through the figure of

0 Engel and Engel, 47ff. The Engels did not explore state law in depth, because “this conception of legality is so
familiar in the modern era as to be axiomatic.” Ibid., 47.

! Engel and Engel, 139.

2 1bid., 5-6.
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the king, rather than through “supernatural elements.”*3

The law of sacred centers works very
differently. The law of sacred centers has an evident and alternative religious cosmology,
focusing on the need to use ritual practices to take into account the appeasement of spirits (both
injured ghosts and guardian spirits) and disruptions in karma. From an anthropological
perspective, alternative understandings of personhood include the existence of the khwan, the
flighty spiritual essence of a person that must often be wrangled back in order to cure an ill or
redress an injury, and winyan, the permanent spiritual essence of a person, which can turn into a
vengeful ghost in the event of an unnatural death.** A predominant focus of the law of sacred
centers is to restore these elements of self to their proper place, and so the law of sacred centers
relies for its authority to a large extent on what may be called legal cosmology. The Engels’
interlocutors equate this restoration of the proper way of things with “justice,” and situate the
search for justice in religious practice rather than in the operation of state law. This suggests that

for Engels, much like for French, the category of legal cosmology offers an explicit corrective to

a lack found in modern, secular Western law.

The Engels significantly refined the category of legal cosmology by contrasting state law and the
law of sacred centers. The authors show the ways in which elements of legal culture work
differently among the two concurrent legal regimes as both an authorizing force and a way to
orient people to action. This analysis is necessarily nuanced, because the Engels recognized that
people access law differently according to subject matter, and that cosmological questions were

not equally relevant to all questions of substantive dispute resolution. In matters of contract,

43 Ibid., but note that the authority of the Thai King and by association the state themselves rely heavily on Buddhist
norms. See Reynolds (1994).
4 Ibid., 58-64.
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Thais generally rely on state law without consideration for the cultural alternative, while the
relationship between state law and nonstate law is more complicated in cases of redress of injury.
By showing how two legal cultures with fundamentally different legal cosmologies interact with
one another, the Engels identify that the negotiation between different legal cultures impacts
cultural understandings of religion. In Chiangmai, the conflict between two legal regimes
ultimately resulted in a conflict between legal cosmologies that diminished belief in the law of
sacred centers to the point at which this practice “no longer offers a viable option for the
remediation.”** However, the results of this conflict remained ambivalent, resulting in a
sentiment among their interlocutors that the authors describe as “disbelieve but don’t risk
sacrilege.” Interlocutors continued to negotiate between the law of sacred centers and state law,
even though they longer entirely believe in the cosmology of sacred centers in the event that this
cosmology might apply.*® On the flip side, Thais sought recourse from state law in order to

speed along the process of damage remediation at the village level.

Of course, the legal cultures that French and the Engels identify are far different from those
found in Tokugawa Japan, and the differences in legal cosmology associated with these legal
cultures necessarily impact the deployment of the categories of legal cosmology and
anthropology. In particular, the contours between what the Engels describe as state law and the
law of sacred centers worked differently in Tokugawa Japan. Like Thai state law, the Tokugawa
bakufu generally envisioned its laws spatially, to apply equally without regard to spatial location.

Unlike Thai law, the Tokugawa intentionally treated status categories differently, and even

3 Ibid., 160.

46 In this context, the Engels’ contrast between two different interlocutors of different generations that share
different understandings of the viability of local cosmology offers particularly instructive evidence of just how
variable at the personal level ideas of legal cosmology can be. Ibid., 157-158.
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limited the reach of Tokugawa law to exclude certain status categories, most notably the efa and
hinin outcaste groups.*’” Tokugawa village law, which is not the primary focus of this work, by
the Tokugawa era had developed a more contractual, less ritualistic orientation than the Thai law

of sacred centers.*®

In part, these differences may arise because the Engels focus primarily on a moment of
synchronic conflict—contemporary friction between state law and the law of sacred centers—
rather than in the changes in either state law or customary practice over time (or, to a lesser
extent, across space).* Considering changes within a legal culture over time offers the
additional opportunity to expose conflicts that occur within a legal culture and the roles that legal
cosmology may play in negotiating these conflicts, as lawmakers confront the inevitable
decisions whether and how laws should change with the times and how best to explain why new
laws will solve a problem that existing laws cannot. in In his study of the social meaning of
exile in Heian era Japan,®° Jonathan Stockdale addresses questions how historical change
impacts legal cosmology by using an explanation drawn from legal cosmology to explain how
successive regimes used alternative cosmologies to accommodate changes in belief over time.

Stockdale argues legal cosmology provides an answer to a persistent question for Heian era legal

47 Nagahara, 386. This exclusion was a mixed bag for the eta and hinin. On the one hand, they lacked access to
Tokugawa justice, while on the other, they were not necessarily subject to Tokugawa punishment, and were referred
to their own customary legal authorities. See Amino (1994), 25-30; Groemer, 263ff.

48 The seminal English language work on Tokugawa village law and practice is Henderson’s Tokugawa Village Law.
This work provides numerous examples of the charters that Tokugawa villages used to self-organize, see, e.g.
Henderson, 43ff. We have much less evidence of the religious cosmology of Tokugawa village law than Tokugawa
“state law” offers, and beyond the relationship between compassion and emergency loans of rice in times of crisis,
e.g. ibid. 89, described in Chapter 4, 228-230, these contracts shed little additional light on these issues.

49 In the Engels’ description of Thai law, there are echoes of diachronic change, particularly as the law of sacred
spaces occurs primarily as a memory, and less so as an active force in contemporary practice. See, e.g., Engel, 160
(“nonstate law exists in vestigial form at best”).

50 The Heian era, approximately 772-1184 CE, predated the Tokugawa era and some elements of Heian legal
cosmology persist into the Tokugawa period, see infra 51-52.
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scholars: why executions ceased in Japan’s Heian period.’! Before the Heian period, the
government’s legal codes—the ritsuryo—provided the operative laws governing punishment, and
these Chinese-inflected codes identified execution as the sole punishment for a variety of serious
crimes.’> During the Heian period, banishment replaced execution in practice as the most
serious legal sanction of the period, even as the ritsuryo remained nominally the legal authority
governing punishments. Following the Heian, with the rise of the first military government in

the Kamakura period, executions again became a common practice.

Stockdale argues that changes in legal cosmology motivated the change in practice that occurred
during the Heian period. The ritsuryo codes, which served as the constitutional laws of the
Heian period, were largely drawn from Chinese precedents and reflected the cosmology of its
drafters. The ritsuryo emphasized symbolic punishment as a means of reflecting the absolute
power of the newly centralized government, cast along Chinese imperial lines, which in turn
relied upon a cosmology that placed the Emperor at the fulcrum of the universe. The same
centralizing vision manifested itself architecturally in the creation of the capital city of Nara
according to Chinese geomantic principles.’* However, the legal culture of the ritsuryo codes
reflected the period of their creation— a century before the cessation of executions in the early

Heian period. More importantly, the Nara period rulers produced the ritsuryo codes as a

31 Stockdale, 103-107, identifies various answers prior scholars including Ishii Ryosuke and Ishio Yoshihisa have
provided, before identifying the work of Rikd Mitsuo to explain this conundrum.

52 The ritsuryé will be described in more detail in the description of pre-Tokugawa Japanese law, infia. Execution
was required for those convicted of the hachigyaku, or eight principle transgressions. Stockdale, 89-90. See also
McCormack, 5.

53 Note, however, that the question of punishments, though certainly Chinese-influenced, was evaluated by the
ritsuryo drafters in the same manner as other sections of the law. See Henderson, 108.

34 Ooms (2012) describes the intentional construction of the new capitol at Nara, at 76-80. Stockdale associates this
model with Benedict Anderson’s description of the classic dynastic model, see Anderson, 19. Although I suspect
this association may merit closer scrutiny, such a task is beyond the scope of this work.
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symbolic representation; the drafters adopted severe punishments to demonstrate the authority of
the court, with less concern given to their practical application. In the Heian period, rulers were
forced to accommodate the ritsuryo laws to practical government, an accommodation that led in
the civil and administrative context to the production of numerous amendments, called kyaku or
shiki>> In questions of punishment, rather than introduce amendments to the penal codes, in
practice rulers chose to impose the punishment of exile rather than execution.® This substitution
of banishment for execution, while certainly meaningful to the punished, is symbolically
equivalent in a model that places cultural significance on proximity to the imperial center. To
explain this conundrum, Stockdale selected from among a number of previous scholars’
arguments drawn from legal cosmology to explain this change, including the growing influence
of Buddhism; Japanese concerns about ritual impurity associated with execution; and even the
unique character of the Japanese people. Stockdale favors Riko Mitsuo’s argument that capital
punishment was halted to avoid the creation of wrathful ghosts (goryd).>” The suspension of
executions corresponded reasonably closely with the rise in cultic activity related to goryo
pacification that occurred around the transition to the Heian period.>® In the same way, the rise
of the warrior government of the Kamakura shoguns, who had an entirely different legal and
social culture, corresponded closely with the reinstatement of execution as a common

punishment.> For Stockdale, changes in legal cosmology explain why Heian law, in practice,

55 See Ishii (1980), 23.

36 While Stockdale focuses on Heian Japan, the replacement of execution with exile was common in Tokugawa
Japan as well, see Botsman, 19-20.

57 See Rikd, 138. Rikd supports this argument with the compelling point that executions were not entirely abolished,
only stopped for high-ranking nobles who were more likely to become goryo. Ibid., 166.

38 Stockdale, 106.

39 Stockdale does not explore the reasons why Kamakura buke legal cosmology would be different than the legal
cosmology of the Heian, but the reasons are numerous. These would include both cultural factors—a class group
associated with war who were more acclimated to violence, and matters relating to a renewed need to project
authority—as a government whose primary nominal responsibility was to pacify threats to the state.
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moved away from capital punishment and toward the symbolically equivalent but less
cosmologically fraught punishment of exile.®® The same sorts of arguments could be made to
explain why capital punishment returned under the Kamakura shoguns, and indeed why when
Tokugawa lawmakers considered capital punishment, consideration of executions often
provoked arguments drawn from legal anthropology.®! Stockdale’s work also highlights the
important distinction between the cosmology incorporated into written legal codes and the
cosmology that informs lived legal practice. Written codes reflect the fossilized legal
cosmologies and intent of the drafters, while those responsible for administering the law are
often informed by, or require, different legal cosmologies.®? Stockdale’s arguments also show

the role that legal cosmologies played in Japanese law prior to the Tokugawa period.

Although I will draw on the work of French, the Engels, and Stockdale, this work looks at legal
cosmology differently. I will trace the legal cosmologies of Tokugawa Japan from the point of
view of a series of lawmakers over the span of two-hundred years. Each lawmaker offers
narratives reliant on legal cosmology as a practice in support of the production or criticism of
laws. This means that Tokugawa law was not generally suffused with the noumenal or
characterized broadly by any one “legal cosmology.” Instead particular lawmakers who were

interested in negotiating the construction of the Tokugawa political order—as that order

60 This explanation identifies an important point. The representative, hortatory function of laws—what laws
symbolically represent—differs from legal cosmology, which provides an understanding of how the world works to
inform how laws should work. While narratives invoking legal cosmologies serve a symbolic, and persuasive
function, their persuasive effect lies in whether people believe argument reliant on these cosmologies, not whether
they understand what these cosmologies represent.

81 See infra, 174; 278-280 for arguments related to capital punishment during the rule of Tsunayoshi and
Yoshimune, respectively.

62 While this is not the way in which Stockdale considers the example, the implied criticism of execution in Hogen
Monogatari may alternatively be considered a criticism of both ancestral ritsuryo legal cosmologies and the
emergent legal cosmology of the buke. See Stockdale, 107f.

28



appeared in the Tokugawa constitutional laws—offered narratives that generally relied on
particular religious cosmologies in support of their own particular interests and in the context of

their own social and political circumstances.

This work argues that religious narratives were offered tactically in Tokugawa law in furtherance
of personal or group interests.®> By describing legal cosmology as a tactic, I do not suggest that
lawmakers did not believe in the cosmological accounts they presented, but rather I urge that
readers examine critically why lawmakers chose to highlight their understandings of how the
world works at a particular moment in service of a resolving a particular practical legal problem.
Because lawmakers chose to deploy cosmology as a legal tactic, these narratives were
incorporated into the framework of Tokugawa law, a cultural framework that operated according
to different rules than intellectual discourse more generally. By identifying how the particular
negotiation of competing cosmologies in the legal context differed from broader disputes about
Tokugawa political theology, I hope to be able to shed some light on the different rules that
applied in the Tokugawa legal context versus those that applied to Tokugawa intellectual culture

more generally.

In Tokugawa Japan, arguments relying on legal cosmology rarely went uncontested, either by
rivals within the government or by critics outside of government who sought to change the laws
in furtherance of their own interests and, too frequently, their own self-preservation. At any

given point in time, there were always opposing lawmakers offering conflicting accounts of how

83 De Certeau, 36-38, suggests a focus on the tactics of actors, rather than assuming behavior in accordance with a
broader strategy. In this context, a tactic is a “calculated action determined by the absence of a proper locus,” an
action taken opportunistically in response to circumstances, in contrast to a strategy, which is based on prior
thought, a rational aim, and the authority to project the strategy through a pre-established course of action.
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the world works, how people work, and how these accounts should influence law. This means
that at any given moment, there were winners and losers. Considering lawmaking as a tactic that
interested lawmakers performed introduces the possibility of failure into the conversation of
legal cosmology. Failed, unpersuasive narratives played a significant role in the history of
Tokugawa law, as arguments about legal cosmology made during Tokugawa Japan were
frequently contested or superseded. At the same time, these lawmakers’ arguments reflect the
role historical circumstances played on the aptness of previous narratives, and they incorporate
arguments that respond to previous failed narratives or anticipate the production of future
opposing narratives, creating a discourse that operates independently of other intellectual

conversations.

Wherever possible, this work evaluates legal cosmology and anthropology from the viewpoints
of both lawmakers who supported or wished to improve their standing in the Tokugawa political
order and critics of the political order more generally. This means, wherever and to the extent
possible, working to find voices of lawmakers that do not arise within the laws themselves or
within the government’s presentation of Tokugawa law. While critics of Tokugawa law lacked
the ability to make their own laws, they could—and did—present competing cosmologies that
compelled the lawmakers of the Tokugawa government to respond in kind, and all too often, the
influence of these criticisms, particularly when based on alternative cosmological models, have
been ignored by previous scholars who have considered the relationship between Tokugawa

religion and Tokugawa law.

Myths and Realities of Tokugawa Law
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The Meiji Restoration began with a ritual repudiation of the Tokugawa social order and
Tokugawa law.%* Article 4 of the Charter Oath of 1868 articulates clearly the failure of
Tokugawa law and the proposed path forward: “We shall break through the shackles of former
evil practice and base our actions on the principles of international law.”®> While some scholars
infer from both the Charter Oath and the early lawmaking of the early Meiji the principal intent
to conform to Western law as a tactic to reverse previous unfair treaties,®® and early Meiji law
retained notable holdovers from Tokugawa law,” the clearest intent of the early Meiji political

leadership was to differentiate itself radically from the prior Tokugawa legal system.

The first generation of professional Japanese historians, including legal historians, came of age
in the blossoming of scholarship following the Meiji Restoration. Much early Meiji legal
scholarship addressed the importation and adaptation of Western law, and the first generation of
Japanese legal historians supported the new political theology of the Meiji Restoration that
imagined the “continuing rule of the imperial house” since the age of the gods.®® Of this first
generation of legal scholars, the most notable figures were Miura Hiroyuki, who founded the

field of Japanese legal history at Kyoto Imperial University,®® and Nakada Kaoru. Miura and

64 Breen, 408-409, identifies accurately the importance of the performance of the Charter Oath of 1868 as a speech
act of the same significance as the oaths that bound the daimyo to the Tokugawa shogun.

65 While a close analysis of the ritual significance of the Charter Oath is beyond the scope of this work, it is notable
that the Meiji translation of “international law”-- tenchi no kodo (¥x}hd /i) --contains the same combination of
heaven and earth that had been the Confucian formulation of sovereignty since Nobunaga.

% See, e.g. Igeta, 73-76.

%7 For example, the original Criminal Code of 1870 was closely modelled on the punishments of the Kujikata
osadamegaki, ibid., 85.

68 The first of the Japanese legal historians, Miyazaki Dozaburd, focused his work almost exclusively on ancient
law. Ishii (1950), 11.

9 On Miura and his beliefs, see Brownlee, 105-106. The pre-war Japanese legal historians’ intellectual and political
beliefs were largely consistent with their contemporary culture in their unquestioned support of the cult of the
Emperor.
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Nakada viewed Tokugawa law as autocratic and regrettable, and the Tokugawa period in general
as an era meriting less attention than the medieval period that preceded it (popularizing the use of
the term kyoden, feudal, to describe the Tokugawa period).”® This attitude correlates closely
with the attitude of Miura’s contemporary, Tsuji Zennosuke, who argued that the religious

practices of the Tokugawa period represented the conclusion of a long slide into degeneracy.”!

Ishii Ryosuke was the pre-eminent figure of the next generation of mid-twentieth century legal
scholars. Unlike the pre-war generation of legal scholars, Ishii and his contemporaries no longer
looked on the Tokugawa period as an aberration in Japanese history, but they maintained many
of the intellectual predispositions of the prior generation. Ishii, for example, divided Japanese
legal history into four periods;’?> he characterized the third of these periods as fundamentally
feudalist and included both the Kamakura and Tokugawa periods within it.”3 Ishii acknowledged
that the Tokugawa government expended effort in developing narratives that supported
Tokugawa rule, but he did not devote any significant attention to exploring these narratives or
asking how they changed, or how they functioned.” Most notably, Ishii identified Confucianism
as the primary ideological force that was responsible for the maintenance of Tokugawa authority.

For Ishii, Confucianism supported an entrenched social order, and this order remained static

70 Miura, 135. Miura was particularly notable because his work situated Japanese law within the culture of the
period.

1 See, e.g., Tsuji, 516.

72 Ishii, himself, had a particularly idiosyncratic theory of history, which he described as having a “wavelike
motion”. (1980), vii. The distinctive feature of the Tokugawa era for Ishii was its unique “statist” model of
feudalism, but the end of the Tokugawa era was considered to result from the exhaustion of the wave of feudalism,
rather than foreign influence.

73 For a description of Ishii’s articulation of feudalism, see Ishii (1978), 1-10.

74 Ishii (1980), 61,71.
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across the breadth of the Tokugawa period.” Ishii’s description of a stable, Confucian-inflected

Tokugawa rule-by-status became pervasive across a generation of Japanese historians.

The work of other legal scholars of the Tokugawa period like Hiramatsu Y oshird and Tamamuro
Fumio focused on the articulation of the workings and procedures of Tokugawa substantive law,
with less focus on the functions of the Tokugawa constitutional laws or the Tokugawa legal
culture. In this context, the Tokugawa’s bases for lawmaking authority as described in the
constitutional laws appear only as an afterthought. Hiramatsu, for example, identified two bases
for authority within the formation of Tokugawa law in accordance with different constitutional
laws: the status relationship of the Tokugawa as the head of the warrior class (buke no toryo)
authorized the laws governing the buke like the Buke shohatto, and other laws arose from the
historical duties arrogated to the seii daishogun in the Kamakura era.”® Hiramatsu noted that
over time, and particularly after the production of Kujikata osadamegaki, perceptions of legal
authority shifted, but he did not consider in any depth the processes for these changes in
perception.”” Hiramatsu shared Ishii’s belief that Tokugawa legal cosmology relied primarily on
the status relationships of primarily Confucian derivation, with appropriate ethical values (for
example, of benevolence in government) derived from these status relationships. But he also
identified circumstances where other indigenous influences impacted legal culture, particularly
in the context of the mourning laws.”® Like Ishii, Hiramatsu did not entirely overlook questions
of legal cosmology but rather subjugated them to the service of an emphasis on the study of the

processes or functions of Tokugawa substantive laws. In his analysis of the system of social

5 1bid., 71.

76 These sources of authority and the ways that Tokugawa Ieyasu expanded them are explored in Chapter 2.
77 This shift is discussed in Chapter 4.

78 Hiramatsu, 7, 40. See also Hirai, 44-61 for an extended discussion of Tokugawa mourning laws.
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control established through temple registration, for example, Tamamuro Fumio similarly
provided a methodological analysis that focused on how this system functioned to prevent an

alternative base of authority—the temple organization—by coopting this organization to its own

ends.”’

Western scholars of Japanese law, from the inception of the field, have consistently minimized
the role of legal cosmology and legal anthropology. In part, this bias reflects the predisposition
of early legal scholarship towards the study of law as a secular system, independent of broader
culture. In part, this bias reflects the pragmatism of this generation of legal scholarship; these
scholars focused primarily on the workings of the Tokugawa substantive law to compare these
laws with Anglo-American traditions. John Henry Wigmore’s comprehensive twenty volume
study of Tokugawa law focused on explaining in exhaustive detail the functioning of Tokugawa
substantive law, identifying how various areas of law functioned in connection with one another
and how these laws compared with American law. There is virtually no focus on the role of law
within society, or of the role culture played in the formation of law.3° Works like Wigmore’s
sought to flatten the historical contours of Tokugawa law by idealizing a “mature Tokugawa
law,” based primarily on the legal practices that developed after the 1742 production of Kujikata
osadamegaki. The production of such an idealized “Tokugawa law” inevitably reinforces the
misinterpretation that Tokugawa law was static.’! Wigmore paid little attention to legal culture

and none to legal cosmology; his commentary beyond the black letter law lay in marveling at the

79 Tamamuro (2009), 21-22. As Tamamuro notes, neutralizing the Christian threat was an additional early basis for
this system. Ibid, 16.

80 See, for example, Wigmore, v.1, 60ff. Because as many as 90% of the legal records from the Tokugawa era were
destroyed in the great Kanto fire of 1923, Wigmore’s late nineteenth century work remains valuable for
understanding these practices.

81 This is analogous to reading a grammar of early Modern Japan and assuming that it accurately captured the
language of Japan in all times and locations across the breadth of Tokugawa rule.
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absence in Tokugawa law of the notion of “rights,” for which reason Wigmore refers to the
Tokugawa legal system as the “antithesis of the Anglo-Saxon conception of justice.”®? In
contrast, Wigmore characterized Tokugawa law as personal and case-based, even given the
presence of numerous statutes and precedents. From an anthropological perspective, Wigmore
also described Tokugawa law as “essentially feudal in its spirit,” based on his assessment that the
government made decisions based on status relationships to the shogun rather than on

unchanging legal principles.

The mid-twentieth century western study of Tokugawa law was dominated by Daniel Henderson,
and given his close relationship with leading Japanese scholars like Hiramatsu, his work shared
the broader intellectual biases in the study of Japan during this period.®* Henderson also
assumed Tokugawa society was predominantly status-driven, and that the Tokugawa legal
culture reflected firmly established class distinctions by hard-coding “rule by status” into
Tokugawa substantive law.®* In this context, Henderson gave brief consideration to Tokugawa
legal cosmology, with a particular focus on the major law code of the eighteenth century, the
Kujikata osadamegaki. Henderson described Tokugawa governing cosmology in Kujikata
osadamegaki as resting on “officially sponsored and societally rooted morality (perhaps “natural
law”) of Confucian derivation.”®> With this description, Henderson incorporated the assumption

that both the cosmos and human society were fundamentally hierarchical, along generally

82 Wigmore, v.1, 72-73.

8 Henderson’s studies of the Japanese procedure of conciliation and of the legal contracts of Tokugawa villages
remain seminal.

8 For a reflection on how sumptuary regulations reinforced the role of status in early Tokugawa law, see Shively
(1964) 123ft.

85 Henderson (1981) 503.
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Confucian lines.®® Tokugawa law incorporated an anthropology which assumed that the ruler—
the shogun—ruled on the basis of superior morality, and that the “essence” of justice under
Tokugawa rule lay in the performance of morality by the rulers who showed benevolence
through the issuance of law. Notably, while Henderson’s focus generally remained on
eighteenth century law, his characterization of Tokugawa legal cosmology on the whole was

largely static and reliant across the breadth of the period on Chinese ideas.?’

More recently, Haley briefly evaluated the impact of Tokugawa legal cosmology as a potential
driver of the development of modern Japanese law.®® In this context, Haley described Tokugawa
law as fundamentally transitional, “on the edge between a radical break with and a reaffirmation
of older forms of tradition.”®® While acknowledging that considerable social change occurred
during the course of Tokugawa rule, Haley continued to rely on Henderson and Ishii to explain
the bases of Tokugawa authority in static terms: “[n]eo-Confucianism served . . . as the primary
ideological foundation.”® While he acknowledged the Tokugawa bakufu’s look backward to
Kamakura law as an alternative precedent, the Tokugawa’s consistent reliance on Neo-
Confucianism as a governing philosophy entailed for Haley the issuance of laws with a Neo-

Confucian anthropological/cosmological orientation that would “rationalize [the government’s]

8 In this description, little consideration is provided to the differences among articulations of Confucianism during
the Tokugawa period. On this matter, see generally Paramore (2016), 41-118.

87 For another similar example, see Shively (1964), 129-164.

8 Haley’s work in this context may be seen as a more nuanced adaptation of Bellah’s Tokugawa Religion, in which
Bellah focused on the role that Tokugawa Confucianism particularly played on the establishment of conditions for
modernity. Bellah, 183-185, e.g.

8 Haley (1991), 52. Haley’s Authority without Power attempts to trace the development of the modern Japanese
legal system from ancient roots. In this context, his focus appears to be on situating Tokugawa law between the
medieval laws of the Kamakura shoguns and the Meiji era turn to Western legal traditions. In this context, Haley
followed Henderson in placing considerable emphasis on the importance of Tokugawa village legal practices as a
basis for the development of modern law. Ibid., 58ff. Given the extensive treatment of this subject by Haley and
Henderson, these practices will remain beyond the scope of this work.

%0 Ibid., 53. Like Steenstrup, Haley suggests that Neo-Confucianism was incorporated into Tokugawa law from an
early period, citing to Yamaga Sokd among others.
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conduct in terms of a paternalistic benevolence expressed in law.”®! Like prior scholars, Haley
neglects to consider any discontinuity within Tokugawa legal cosmology even as he notes the
decline in effectiveness of Neo-Confucianism as a basis to support lawmaking. Haley accurately
notes, however, that Tokugawa deployment of legal cosmology founded on the norm of “virtue”
encouraged criticism from the common people who questioned whether their rule was, in fact,
virtuous.”> More recent Japanese legal scholarship has reacted more critically to the totalizing

conceptions of Ishii, Henderson and Hiramatsu, but has similarly failed to look closely at the

Tokugawa legal cosmology.

Contemporary Western scholarship on Tokugawa law is rare.’® Carl Steenstrup succinctly sums
up the paradox that faces the field: “To the average Japanologist, the texts are difficult and often
forbiddingly ‘dry.” To legally trained Japanologists, dealing with past law is a waste of time that
could have been spent profitably in the study of modern law.”®* One unfortunate result of the
limited volume of work in the field is that scholars in related fields of inquiry import into their
own work outdated assumptions about Tokugawa law. As we have seen with scholars like Ishii
and Henderson above, these assumptions are drawn back in to legal scholarship, reinforcing
these analyses. Historians of religion also draw uncritically on Japanese legal sources as a
source to validate the ideology of the Tokugawa state. Namlin Hur’s Prayer and Play, for

example, an otherwise nuanced and excellent study of the role the Asakusa Sensdji temple

! Ibid.

92 Ibid., 53-54. This history of popular criticism will be described in detail in Chapters 4-5. 1 will argue that Haley’s
gloss of “virtue” as Neo-Confucian in orientation over-simplifies that ideological bases on which popular legal
arguments were based.

93 Ruppert, e.g., has noted that Tokugawa laws relating to religion remain somewhat under-studied. Ruppert, 285.

%4 Steenstrup (2007), 15.
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complex played over time on Tokugawa era law and culture,” uses Tokugawa laws to suggest
that the Tokugawa government consistently enforced an artificial separation between what
Tokugawa leaders believed to be the proper role of Buddhism—*“prayer”—from the improper
popular interest in “play” at the temples.’® Hur’s argument, while accurate in the particular
social context of Kansei Edo and Matsudaira Sadanobu’s reforms, sweeps far too generally to
cover other Tokugawa lawmakers and their “fit” with other eras within the period. Assuming
that Tokugawa law was static, for example, allows Hur to avoid considering whether different
forces were at work when Tsunayoshi relied on his Awaremi shorui no rei to remove the abbott
from Sensoji at the end of the seventeenth century than when Sadanobu tried to purge the temple

of entertainment a century later.”’

Similarly, in a study of the development of the eta and Ainin outcaste groups, Timothy Amos
identifies many of the challenges that the Tokugawa bakufu faced in establishing legitimacy.”®
But instead of acknowledging the complexity of approaches various lawmakers attempted to
address this persistent question, Amos focuses on genealogical arguments supported by the
authority of Tokugawa leyasu, essentially a variant of the same argument that Matsudaira
Sadanobu proposed in the Kansei era.”” Notably, Hur and Amos share the thesis that Tokugawa

law fit well with broader intellectual trends, but they draw from radically different

% See, e.g., Hur (2000), 141-143. Sometimes, the errors of attribution from the uncritical use of law are more
profound.

% Hur, 118-120.

97 Ibid., 233 n.37. Hur argues that Tsunayoshi’s basis for the dismissal of Chuun, the monk in question, was
pretextual, at 25-26. However, Tsunayoshi’s claim was that Chuun violated the Buddhist precepts by killing a
gatekeeper’s dog (also a violation of Tsunayoshi’s laws). While both served to constrain Buddhist practice, this
argument differs radically from the intents and purposes of Sadanobu’s Kansei reforms.

%8 Amos, 26.

9 Amos’s work, while otherwise compelling, has difficulty explaining for the role of Tsunayoshi’s Shorui awaremi
no rei within his characterization of Tokugawa law for exactly this reason. Ibid., 26-27.
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understandings of the purported sources of Tokugawa authority to reach different conclusions
about the social structure the Tokugawa intended to promote. This discrepancy arises from
faulty assumptions. Assuming that the intellectual currents of law should or can immediately
consolidate itself with the broader trends in social thought ignores the very real difference that
lawmaking occurs in, and is bounded by, the practical activity of dispute resolution. While
Tokugawa lawmakers held political and religious commitments, they usually expressed these
commitments tactically in the fairly applied context of justifying Tokugawa constitutional laws.
Similarly, because lawmaking always occurs in context, one cannot simply assume that the laws
across periods speak with one voice, or that a particular lawmaker speaks for the government as
a whole. My work calls into question the notion that a particular law or lawmaker’s actions can
be relied on uncritically to support totalizing assumptions about the Tokugawa law made for

broader historical purposes.

The Received Body of Precedent: a short history of law in Japan before 1600

Tokugawa leyasu was granted the title of shogun and the mandate to form a new government in
1603, following a century in which the archipelago lacked a stable, centralized government.
Although Ieyasu relied on the Imperial court to bestow a title on him, the emergence of his
military government (the bakufu) effectively marked the formation of a new state,!?° rather than
the transition in governance within an existing state. However, the Tokugawa government was
hardly the first government to have ruled Japan; succeeding regimes on the Japanese archipelago

had held control over different amounts of territory, reflecting the differing cultures of Eastern

100 One central distinction of the Tokugawa state in comparison with previous regimes was its ability to function as a
single consistent state over a 260-year period.

39



and Western Honshu,'?' and relied on different organizing structures, economies and legal
systems for over a millennium before. Nor was the Tokugawa government the exclusive
government in Japan; Tokugawa Ieyasu received his title from the Imperial court, and the court,
although weakened politically, retained significant symbolic authority. Similarly, the 260
provinces of Japan each had their own ruler, many of whom had developed their own “house

codes” during a century of independent rule.'??

From among these prior and concurrent
governments, Tokugawa lawmakers had a wealth of precedents for governmental administration,

legal norms, and claims for authority that they and the leaders of the provinces would use to

forge a new legal culture.

This section provides a historical overview of the legal and religious history of a succession of
Japanese eras—the pre- and proto-historical states of Wa and Yamato, the ritsuryo state of the
Nara and Heian periods, the first warrior governments of the late Heian and the Kamakura
periods, the sengoku period during which government largely devolved to the provinces, and the
rebuilding of a national government during the rules of Oda Nobunaga and Toyotomi Hideyoshi
that directly preceded the Tokugawa period. It is beyond the scope of this work to offer a
comprehensive overview of the legal systems of each of these periods;'?® instead, this section
will address those elements of these legal systems that would become important to the Tokugawa

lawmakers. Because the focus of this work is on the constitutional laws that structured the

101 As Amino has suggested, the difference between these cultures (and which were reflected in the differences in

government) include house architecture, patterns of and types of food cultivation, and even potentially ethnic
origins. Amino (1990), 59-70.

102 About one-third of the territory of the provinces was directly controlled by the bakufit, and a number of other
provincial leaders directly owed their position to the government. The relation between the central state and the
provinces (or han) is described in detail in Bolitho, 7-9.

103 Adequate scholarship, including in particular Ishii and Steenstrup, is available to provide a fairly comprehensive
account of the legal systems during each period.
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Tokugawa legal order, I will addresses primarily the systems by which earlier rulers organized
the state, including the ways that governing regimes developed and promulgated laws, enforced
them, and perpetuated their influence, as well as the dominant religious and intellectual
movements of each period and the ways that each governing regime accommodated these
movements to justify its own authority and delineate and explain the limits of its own
jurisdiction. The bakufu in the Tokugawa period reformulated many of the ideological claims of
prior states, even as it adapted prior governance models to create a new Tokugawa law

responsive to its own unique economic and political circumstances.

Early Japan to the Ritsuryo State

Prior to the advent of historical writing in the beginning of the seventh century, there are few
written records from the archipelago from which to draw assumptions about the legal structure of
early societies there. Chinese sources from as early as the third century CE identify the
delegation from a region called Wa that had consolidated power over surrounding regions. A
queen named Himiko ruled this land that lay to the east.!® The Chinese sources described
Himiko as a diviner and medium, and portrayed her role as queen as a function of ritual
significance, with support for the day-to-day administration of the state provided by the regent,
her brother. Ishii Ryosuke has described the pre-historical society of Wa as “theoretically ruled

by the gods”- a period in which religion permeated every aspect of society.!% While there are

104 Piggott provides a thorough analysis of the historical record on Yamatai (likely pronounced Yamato) and Himiko

(likely pronounced Pimiko). At 15-21.

105 Ishii also relies upon etymological analysis (particularly of matsuri- meaning both worship and govern, and shiru,
which meant both governing and “knowing the will of the gods”) to support this contention. At 6. Kitagawa also
emphasized the role of the shaman in Yamatai society as formative of a persistent ideological reliance on immanent
relation with divinity as a basis for government, which has been referred to as the unity of state and religion or saisei
icchi, see Kitagawa, 18-19.
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many reasons to surmise that this portrayal of the government in this period exaggerated the role
played by religion, ! this myth-historic portrayal of early sovereigns served the interests of later
rulers by providing an early model for a state whose claim to authority relied on a special
relationship between rulers and the local deities of Japan, the kami.'®” The close relationship
between divine authority and political power continued through the advent of Japanese historical
consciousness. The express articulation of this relationship through the portrayal of the Imperial
lineage as descending directly from the kami comprises the central theme of Japan’s earliest

histories, the Kojiki and Nihon shoki.'*®

No recorded laws remain from this proto-governmental regime, but later rulers drew two
principles from the pre-historic period. First, the performance of sovereignty demanded intense
and constant ritual practice. This ritual practice in early history was performed calendrically by
the fenno in the Nara period and before, but the Emperor has retained an important ritual role
even up to modern times,.'” Second, because of the time constraints demanded by ritual
performance and perhaps by the need for ritual purity, the administration of government,
including the promulgation of laws, was from the earliest times in Japanese history performed

independently from the exercise of sovereignty, and without recourse to divine authority. Thus,

106 Both the Chinese (who wished to emphasize the superstitious nature of their barbarian peripherals) and the later
Ritsuryo state, which chose to emphasis the advent of Chinese governing technology, had reasons to exaggerate the
role played by religious ideology in the Yamatai state.

197 The term kami and the historical instantiation of kami worship represent a complex set of relationships that lie
beyond the scope of this work. For a detailed consideration of the role of kami, and the ritualized kami worship later
called Shintd, see Hardacre (2017), 48ff.

198 1bid., 69-70.

199 Consider the rites conducted by the Emperor Naruhito on his ascension to the throne in 2019, see Julia
Hollingsworth, “Japan’s Emperor has a dinner date with a sun goddess,” CNN (November 14, 2019), available at
https://www.cnn.com/2019/11/14/asia/japan-emperor-ritual-intl-hnk/index.html.
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while Japanese rulers have frequently been associated with the divine,!'® Japanese law and the

administration of justice has not necessarily been interpreted as divinely inspired or sacred.

Over the course of centuries, the state known as Wa grew, changed leadership, and came to be
called Yamato. The Yamato state continued to emphasize the central symbolic role of a single
paramount ruler, but its politics reflected the competition between clan groups called uji who
sought to gain power by receiving the sanction of other smaller uji.'!" The uji organized
themselves around the ritual worship of a protecting kami (the ujigami, or totem of the group),
and the idea that particular kami would remain responsible for a family would remain relevant up
to the Tokugawa period. As conditions within the state stabilized by the middle of the sixth
century, power became centralized within the Yamato state among certain stronger uji, and with
the growing centralization of governance, uji within the sphere of influence of the state
developed hereditary ceremonial and/or administrative roles on behalf of the government, such
that some uji and their kami assumed a broader significance as protectors of the state more
generally.'!? At the same time, however, the rise of the uji also coincided with the arrival of
Buddhism to the archipelago, and ritual practitioners for the kami also assumed responsibility for

managing the performance of Buddhist rituals on behalf of an increasingly centralized state.'!?

The legal trend towards centralization appears most representatively in the early seventh century
“Constitution” of Prince Shotoku (dated to 604CE). The Shotoku Constitution was a collection

of seventeen precepts issued shortly after the adoption of a twelve-tiered hierarchical court

110 See, e.g., Hardacre (2017), 32-34.

T Ooms (2012) describes uji as “the social names for officialized lineages” that extended across the archipelago, 8.
112 Steenstrup (2007), 11.

113 Hardacre (2017), 29ff.
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system, based on the Chinese model, that stressed the importance of the centralized government
that would later be characterized as imperial rule: “in a country there are not two rulers.” The
Shotoku Constitution provided an important point of reference as an early legal-philosophical
work explaining the proper role of statecraft and the importance to the state of maintaining

religious and ethical practices.!'*

Some scholars have minimized the role of the Shotoku Constitution as a legal reference, noting
the considerable emphasis the Constitution places on the avoidance of character traits like
resentment and envy and the priority that the work seemingly places on maintaining hierarchical
relations in lieu of legal norms.!'> However, the Constitution documents the existence of, and
promotes, a predictable legal procedure in which the administrators of the state play a systematic
role in the resolution of disputes.'!® In short, even if the Shotoku Constitution offered more
political guidance than legal guidance, the work has correctly been viewed as a constitutional
law that established Japanese legal culture for the period and influenced the periods that
followed. For Tokugawa lawmakers, the Constitution provided the paradigmatic template of a
constitutional law in which a heroic lawmaker expressly justified the authority of the state to

exercise sovereignty based upon the defining cosmology of the era.'!’

114 For an extended English-language exposition of the Constitution, see Kasulis, 45-71.

115 See, e.g., ibid., 65.

116 See Article 5, in which the Constitution recommends impartiality and the avoidance of bribes in order to maintain
social order.

17 This understanding of the didactic role of law was shared for example by Aristotle in the Ethics. See Ethics
1103a30: “We become just by the practice of just actions, self-controlled by exercising self-control, and courageous
by performing acts of courage....Lawgivers make the citizens good by inculcating [good] habits in them, and this is
the aim of every lawgiver; if he does not succeed in doing that, his legislation is a failure. It is in this that a good
constitution differs from a bad one.”
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The Shotoku Constitution justifies the state’s political organization in at least three ways, making
claims that rely on pragmatism,''® natural law, and even prior precedent.'” For its legal
cosmology, the text relies on Chinese cosmological and moral models to support an argument for

a form of natural law:

Obey the Emperor’s commands. The lord is like Heaven, and the servant is like

the Earth. Heaven covers from above, and Earth supports from below. When

Heaven and Earth are properly in place, the four seasons follow their course and

all of Nature benefits. But if the Earth covets Heaven, Heaven faces ruin.'?°
In addition to these Chinese cosmological influences, the Shotoku Constitution also recognizes
Japanese ritual practices that may best be described as indigenous practices influenced by
Chinese Taoism.'?! Similarly, as Buddhism and Chinese cosmological speculation had by this
time arrived from the mainland, both of these religious systems appear clearly in the
Constitution. The Shotoku Constitution is notable for its early identification that promoting
Buddhism was a duty of the state (in Article 2) on par with its reliance on Chinese and

indigenous cultural traditions,!*? and Tokugawa lawmakers would later look on the Shotoku

Constitution as a template for Japanese cosmological syncretism.

118 For example, Article 1 recommends harmony because it leads to deliberation and ultimately the victory of
“reasonableness” (jiri).

119 Article 6, however, focuses on the underlying rules that promote the good because that was the law of antiquity.
120 Article 3.

121 See Ooms (2012), at 72 n.81, 142-144. What I refer to as indigenous practices would become by the Tokugawa
era associated with the emergent Shintd ritual structure, and later appropriated by kokugaku thought. For a
comprehensive discussion of this emergence, see Hardacre (2017), particularly 147-176.

122 “Honor the three jewels. The three treasures—Buddha, the Dharma, and the Sangha— provide the final return of
the four beings and are the apex of belief in all countries. ”( FEHU =8, =EE LM T, R4 2 ¥R, =

Z5R, ) trans. author.
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While the Shotoku Constitution shows the Yamato state’s intention to import Chinese
hierarchical models as part of a program to systematize the competing uji into a coherent
political system, the first truly centralized state would not arrive until half a century later, with
the enactment of the Taika reforms (645-648).!23 The Taika reforms radically restructured the
state now referred to as Nihon through (among other things) the redistribution of arable land
ownership, the imposition of a system of land registration and taxation, and the imposition of a
bureaucracy modeled on the Chinese system.!?* Following the reforms, the imperial lineage
assumed a central function of authority over all of the state (including both the nobility aligned
with the emperor at court and the uji in control of large provinces away from the capitol). The
reforms granted the Imperial lineage the right to assess and tax all land held by the uji within the
state’s bounds on the archipelago. Symbolically, the Taika reforms recognized the centralized
authority of the Imperial lineage while simultaneously allowing and organizing the private

ownership and management of real property for the lesser wji.

The Taika reforms also showed the early influence of Chinese models of statecraft within Nihon.
The adoption of Chinese-style ranks that appear previously alien to the Japanese aristocracy
suggests that its promoters sought the prestige that the Chinese system conf