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Abstract

Maimonides’ Sefer ha-Mitsvot comprises his attempt at identifying the 613
commandments which the Talmud reports Moses received at Sinai. He opens this book with an
introduction in which he lays out fourteen principles he used to guide his enumeration of the
commandments. This study focuses on that introduction, and particularly on six of these
principles: the first five and the eighth. These principles offer opportunities to probe, among
other things, Maimonides’ conception of the relationship between divine and rabbinic law, his
methods of scriptural exegesis, and his enlistment of Aristotelian logic in mining the text of the
Torah for its legislative units. While previous studies have looked at many important features of
the introduction, the majority of this study is dedicated to examining an element of Sefer ha-
Mitsvot which has not received the attention it merits; namely, the manner in which Maimonides
incorporates elements of Islamic legal literature in framing the overall project of the book. We
can see the imprint of Maimonides’ Islamic milieu on the way he formats and structures his
introductory principles, as well as on the substance of the principles themselves. This dissertation
by no means ignores the diachronic perspective which has dominated studies of Sefer ha-Mitsvot
for generations, as that perspective proves indispensable in appreciating Maimonides’ work. This
study, though, does seek to show the importance of a synchronic, cross-cultural outlook in
understanding Maimonides’ goals for this book and the methods he employed to accomplish
those goals. He adapts the tools and techniques with which Muslim jurists built Islamic law upon
the foundation of its canonical sources to his project of extracting divine commandments from
the text of the Torah. This study demonstrates the ways in which that adaptation manifests itself

in Sefer ha-Mitsvot. It also includes a new critical edition of the Judeo-Arabic text of the

X



introduction to Sefer ha-Mitsvot and original annotated English translations of the six principles

discussed in the dissertation.



Preface

The title of this dissertation, “Cataloging Revelation: Echoes of Islamic Legal Theory in
Maimonides’ Sefer ha-Mitsvot,” makes two implicit claims, separated by the colon. First,
Maimonides used the project of commandment enumeration to identify the units of legislative
revelation God passed to Moses at Mt. Sinai. That argument will be spelled out a bit more in
various places below but most directly in the conclusion. The second part of the title speaks to
the primary contention of this dissertation; that Sefer ha-Mitsvot, and particularly its

introduction, draws from Maimonides’ Islamic milieu in crucial ways.

The subject of Judeo-Arabic literature and its relationship with Islamic culture has been
investigated and assessed by numerous scholars, as has the specific matter of the connections
between Judeo-Arabic works of halakhah and Islamic legal writings.! Regarding general
observations of the modes of interaction between Jewish and Islamic works, some have proposed
explaining this relationship using metaphors. Sarah Stroumsa describes a “whirlpool effect,”
since “the flow of ideas was never unilateral or linear, but rather went back and forth...when an
idea falls, like a drop of colored liquid, into the turbulence, it eventually colors the whole body of
water.”? David Freidenreich offers an alternative metaphor when looking two non-Muslim jurists
living in the medieval Islamic world.? His case studies revolve around the topic of laws relating
to food, so, while he acknowledges the whirlpool image as useful, he suggests we “shift our

metaphorical vocabulary from the realm of water to that of food,” describing the scholars he

! See more on this, see below, 42.

2 Sarah Stroumsa, Maimonides in his World: Portrait of a Mediterranean Thinker (Princeton: Princeton University
Press, 2009), xiv.

3 One happens to be the subject of this dissertation, Moses Maimonides, and the other is the Christian jurist
Gregorius Barhebraeus.



studies as “cooks who employ a wide range of locally available ingredients and draw on both

ancestral and regional recipes to create their own brand of intellectual fusion cuisine.”

Each of these metaphors represent an attempt at explaining the complex manner in which
Jewish writers worked within their own tradition while simultaneously engaging in some way
with the culture of the Islamic world in which they lived and worked. Of course, the relationship
with this Islamic milieu displayed by Jewish authors was not consistent across the range of
personalities who wrote in Judeo-Arabic, and even within the works of a single scholar, Islamic
culture may manifest itself differently, if it does at all, from one work to another. Each piece of
literature deserves evaluation in its own right, so it is simply not possible to use one metaphor to
reasonably portray this moment in Jewish intellectual history. Metaphors, though, can still be
helpful in trying to understand how, or if, a particular Jewish work can be seen as part of the

larger cultural setting of the Islamic world.

To return to the title, I refer to the traces of Islamic legal thought on Sefer ha-Mitsvot as
“echoes,” reflecting the notion that there is some distortion between their development in Islamic
literature and their appearance in Maimonides’ work. He did not, as some other Jewish writers
in the Islamic world did,’ transfer elements of Islamic legal thought whole-cloth or explicitly ask
the same questions in the same way his Muslim counterparts did. Maimonides adapted, rather
than completely adopted, aspects of Islamic legal theory. He took some features and techniques
of usil al-figh and altered them to fit his needs. Despite this adaptation and modification, though,

a reader acquainted with Islamic literature will certainly be able to see its reverberations in the

4 David Freidenreich, “Fusion Cooking in an Islamic Milieu: Jewish and Christian Jurists on Food Associated with
Foreigners,” in Beyond Religious Borders: Interaction and Intellectual Exchange in the Medieval Islamic World,
eds. David Freidenreich and Miriam Goldstein (Philadelphia: University of Pennsylvania Press, 2012), 145.

3 See some of the works mentioned below, 46, n. 112.



introduction to Sefer ha-Mitsvot. Thus the “echo” metaphor; we can indeed perceive the
arguments and concerns of Islamic scholars in Maimonides’ introduction, but they are reflected
off the particular contours of the Jewish exercise of commandment enumeration. These echoes
have gone largely unnoticed, or at least unremarked upon, to this point. Maimonides’
introduction contains fourteen principles which he thinks should guide someone trying to
identify the 613 commandments the Talmud reports that Moses received at Mt. Sinai.® The
second of these principles has attracted the attention of scholars who look to place it in its
Islamic context,” but for the most part, the other principles discussed below have not been

scrutinized in the same way.

This dissertation, then, can fill a perplexing lacuna in Maimonidean studies, which has
become a scholarly field in and of itself. Maimonides’ stature ensures that none of his writings
will be completely ignored, but compared to some of his other works, Sefer ha-Mitsvot remains
understudied. Perhaps the reason for this oversight is that Maimonides himself seems to
downplay the importance of this work in its introduction, implying that it should be seen as a
simple preamble to Mishneh Torah.® However, the introductory fourteen principles contain
important elements not explored in Mishneh Torah at all; namely, aspects of legal theory

including explorations of various facets of the relationship between law and scripture.

Furthermore, beyond its specific benefit for Maimonidean studies, the cross-cultural
focus of this dissertation will prove useful for scholars of the medieval Islamic world in general.
At the very least, we can now locate Sefer ha-Mitsvot as another important data point in the

constellation of Jewish-Muslim intellectual interaction of the medieval period. Beyond just a

¢ See Appendix C, below, for a list of these fourteen principles.
7 See below, 115-118.
8 See below, 12-14.



simple data point, though, this study sheds light on a particular form of cultural adaptation in this
era, one in which we can see the Islamic backdrop even through a uniquely Jewish exercise like
commandment enumeration. Genres such as philosophy, kalam, exegesis, legal codes, and others
appear in both Judaism and Islam, so we would anticipate finding interesting parallels between
Jewish and Islamic works of these genres. In contrast, the correspondence of usii/ al-figh to
commandment enumeration is not, a priori, something to be expected. It is noteworthy to find,
then, that even when there is no clear Islamic parallel to this work, Maimonides draws from

Islamic legal thought in constructing and formulating his principles of enumeration.

More on Sefer ha-Mitsvot itself, and on the tradition that God gave Moses 613
commandments, can be found below, in the first chapter. That chapter also lays out the
methodology used in this dissertation, arguing, against the hesitancy of some historians of
medieval Jewish law, that we can, indeed should, examine Maimonides’ legal works like Sefer
ha-Mitsvot in light of the surrounding Islamic culture. The second chapter outlines the parallels
between, on one side, the formal structure and purposes of Maimonides’ introduction, and those
of the “legal maxim” genre of Islamic scholarship on the other. In the third chapter, the first five
principles of enumeration, along with the eighth, are analyzed with an eye on the marks of
Islamic legal theory [usiil al-figh] they bear. The fourth chapter dives deeper into the third
principle, showing how Maimonides pulls from Islamic discussions of abrogation [naskh] to
inform his discussion of temporary commandments while simultaneously attempting to avoid the
attendant dangers for a Jewish writer dealing with the polemically loaded concept of abrogation
of the law. These four chapters are followed by a brief conclusion and three appendices, the first
of which comprising a new edition of the Judeo-Arabic text of the introduction to Sefer ha-

Mitsvot. The second contains annotated original translations of the six principles (the first



through fifth and the eighth) most discussed in the dissertation, while the third presents a

paraphrased list of all fourteen principles.

Sefer ha-Mitsvot emerges as a product of its cultural environment. The language it uses,
the form its introduction takes, and the ideas contained therein bear the marks of its Islamic
background. By listening carefully, we can identify the echoes of that background as they

resonate in this Jewish work.



An Introduction to Sefer ha-Mitsvot and Methodological Notes for its Study

In the work known as Sefer ha-Mitsvot [ The Book of Commandments], Maimonides offers his list
of the 613 commandments which, according to rabbinic tradition, God gave to Moses at Sinai.!
He precedes the list of commandments itself with another list, this one consisting of fourteen
principles that directed him in deciding whether a particular law should count as one of the
commandments or not. While earlier Jewish writers had already made several attempts to catalog
these 613 commandments, Maimonides’ introduction, with its guiding principles of
commandment enumeration, has no precedent; they represent, as Isadore Twersky writes, “the
real novum of”” Sefer ha-Mitsvot.> These principles sought, at least explicitly, to introduce rigor
and consistency into the exercise of identifying, classifying, and categorizing the
commandments. They describe the types of laws to be included in the count of 613, how to
determine if a passage in the Torah constitutes a commandment, and how to divide and

individuate among the commandments.

As will be discussed below, his treatment of these questions provides opportunities to
glean crucial information about Maimonides’ views on a variety of topics. Nevertheless, Sefer
ha-Mitsvot is generally considered a relatively minor work in the entirety of Maimonides’
oeuvre. Even when limiting our gaze to his legal writings, it certainly does not rank as his most
important contribution; that distinction must go to his fourteen-volume Mishneh Torah. One of
the few works he wrote in Hebrew, Mishneh Torah consisted of an extraordinary systemization
of Jewish law. Navigating the often bewildering and crisscrossing legal discussions in the

Talmud, this composition reorganizes the body of halakhah, categorizing and laying out every

I See below, 14-16, for more on this tradition.
2 Twersky, Introduction to the Code of Maimonides (New Haven: Yale University Press, 1980), 3, n. 3.
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detail of Jewish law in a concise and straightforward manner. As such, it represents the best
example of not only Maimonides’ organizational skills, but also his considerable legal ingenuity
and creativity. Similarly impressive, Maimonides’ first major foray into legal writing, the
Commentary to the Mishnah, consists of an extensive and comprehensive commentary to all six

orders of the Mishnah, the foundational text of Jewish law.

The short treatise that came to be known as Sefer ha-Mitsvot has never enjoyed the same
consideration from scholars as have the above two monumental works, especially since, as we
will discuss below, some have dismissed its apparent goal as rather trivial. Sefer ha-Mitsvot,
though, and especially its introduction, certainly deserves more attention than it has received.
Maimonides’ account of his guiding principles constitutes a rich resource for determining his
views on matters of law, exegesis, philosophy, and other disciplines. The field of Maimonidean
studies has obviously not completely ignored this work, and we will survey some scholarly
treatments of it, but many aspects of Sefer ha-Mitsvot remain woefully understudied;

particularly, its relationship to the Islamic context in which Maimonides worked.
The Language and Name of Sefer ha-Mitsvot

Maimonides seems to have originally conceived this work to be something of a prolegomenon to
his code of law, Mishneh Torah.? Despite that, he did not write Sefer ha-Mitsvot in the same
language as his great legal masterpiece, choosing to compose it in Judeo-Arabic as opposed to
the Hebrew of Mishneh Torah. It is worthwhile to question why he decided to write this work in

Arabic, and what that decision can tell us about the purpose of the book itself.

3 See Judeo-Arabic text, below, 210.



At first glance, that question seems out of place. Surely it is no surprise that he wrote
Sefer ha-Mitsvot in Arabic; after all, Arabic was his first language and the language of almost
everything he wrote. In truth, it makes more sense to ask why he wrote Mishneh Torah in
Hebrew. Nevertheless, because of the relationship he describes between these two works, those
questions are necessarily bound up in each other, such that an investigation of one has important

ramifications for the other.

In his introduction to Sefer ha-Mitsvot, Maimonides discusses the languages he
considered for Mishneh Torah, identifying three possibilities: biblical Hebrew, talmudic
Aramaic, and rabbinic Hebrew. He rejects the language of the Bible [/isan kutub al-tanzil]
because “today, that holy language is too narrow for us to complete all matters of the law in it.”
He cast aside the language of the Talmud due to its opacity, as “only a few of our coreligionists
[ahl millatina] understand it,” and even “those who are distinguished by Talmud study [al-
mubarrizin fi-I-talmud]” have trouble managing its vocabulary. He settles on rabbinic Hebrew
[lughat al-mishnah], as that has the linguistic range necessary for his purposes and “it is easy for
most people.”* Conspicuously absent from this discussion is Arabic, which Twersky dubbed the
“missing option” in this list.°> It seems that not only did Maimonides not write Mishneh Torah in
Arabic, but, at least according to the introduction to Sefer ha-Mitsvot, he never even considered

doing so.

Multiple scholars have proposed explanations for Maimonides’ commitment to Hebrew,
and not Arabic, for Mishneh Torah. Sarah Stroumsa suggests that he chose the language of the

Mishnah not simply for the reasons stated in the introduction to Sefer ha-Mitsvot, but also “as a

4 See Judeo-Arabic text, below, 210.
> Twersky, Introduction to the Code, 333.



clear indication of his aspirations to follow the example of Rabbi Judah ‘the Prince.””® Others
argue that the grand ambitions he harbored for Mishneh Torah demanded that his work be

universally available to the entire Jewish world, not merely the Arabic-speaking section.’

The question of the language of Sefer ha-Mitsvot can then be resolved according to both
these suggestions. For Stroumsa, it is a work like any other of his works. Mishneh Torah is the
great exception to the rule, but when Maimonides was not trying to draw comparisons between
himself and the compiler of the Mishnah, he wrote in Arabic. In other words, the fact that Sefer
ha-Mitsvot is in Arabic can tell us little about the book itself, aside from indicating its
independence from Mishneh Torah even if Maimonides presents it as a companion piece to his

code.

Stroumsa’s solution calls to mind a statement by Moshe ibn Tibbon, who wrote one of
the three medieval translations into Hebrew and was the first to address this issue of the
difference in language between Sefer ha-Mitsvot and Mishneh Torah. He maintains that
Maimonides wrote the former work in Arabic specifically in order to separate it from the latter
and to make sure that it would not be included with that comprehensive code. Maimonides, he
reminds us, wanted to keep Mishneh Torah free of any mention of disputes and dissenting
opinions, and presumably the grappling with rabbinic sources that occurs in Sefer ha-Mitsvot

would spoil that.?

Twersky, a proponent of the notion that Maimonides wrote his code in Hebrew for the

sake of universality, reads much into the fact that Sefer ha-Mitsvot was not in Hebrew.

¢ Stroumsa, Maimonides in his World, 20.

7 See Twersky, Introduction to the Code, 336, and also Simon Hopkins, “The Languages of Maimonides,” in The
Trias of Maimonides, ed. Georges Tamer (Berlin: De Gruyter, 2005), 98-99.

8 See the translator’s introduction of Moshe ibn Tibbon, in Maimonides, Sefer ha-Mitsvot le-Rabbenu Moshe ben
Maimon, ed. Hayim Heller (Jerusalem: Mossad Harav Kook, 2006), 26 in introductory pagination.

9



“Initially,” Twersky writes, “Maimonides wrote the book for a limited audience, for his
immediate countrymen; the thought of a world-wide or intercontinental audience...never
apparently crossed his mind.” He points out that Maimonides himself, in the introduction to Sefer
ha-Mitsvot, implies that he is merely writing a “talmudic enchiridion, a manual preparatory and
auxiliary to the Mishneh Torah.”® Sefer ha-Mitsvot, then, was not only written in the shadow of
Mishneh Torah, it was expected to remain there, to never achieve the distinction and renown of

its big brother.

Complicating this discussion is a certain responsum in which Maimonides discusses Sefer
ha-Mitsvot. “1 very much regret [ve-nihamti harbeh] that I wrote it in the Arabic language since
everyone needs to read it,” he writes, “and I now anticipate translating it into the holy language
with God’s help.” In this responsum, Maimonides no longer describes Sefer ha-Mitsvot as being
ancillary to Mishneh Torah, instead presenting it as its own entity, full of crucial lessons which
would ensure that the reader would not count incorrectly; a necessary exercise given that “many
have counted who have not grasped the standards [middot] which should be relied upon [for
counting commandments].”'? Twersky sees this as a sign that Maimonides recognized, perhaps
to his surprise, that Sefer ha-Mitsvot achieved widespread popularity and actually did represent
an important contribution to Jewish scholarship, a contribution which should have been

universally available.!!

Stroumsa’s explanation of this responsum differs from that of Twersky. She does not see

the shift from Maimonides writing Sefer ha-Mitsvot in Arabic to his wishing in hindsight that he

 Twersky, Introduction to the Code, 335.

10 Maimonides, Teshuvot ha-Rambam, ed. and trans. Joshua Blau (Jerusalem: Megitse Nirdamim, 1960), vol. 2, 725;
responsum 447.

' Twersky, Introduction to the Code, 336.

10



had written it in Hebrew as an indication that his own appreciation of the book had changed.
Rather, it represents a sign of the time in which he was living. According to Stroumsa, over the
course of Maimonides’ life, Arabic moved from being the dominant language of Mediterranean
Jewry to playing a more localized role, limited to certain communities, allowing Hebrew to take
over as the leading Jewish language. Maimonides knew all along that Sefer ha-Mitsvot would be
an important work, and when he wrote it, Arabic was a viable language for disseminating it to a
widespread audience. However, he realized later in life that its language was holding it back in

the new cultural reality in which Hebrew dominated.'?

Whatever the reason for his choice of Arabic, the fact that he wrote it in that language
might imply that the name of this work, at least originally, was not the Hebrew title Sefer ha-
Mitsvot. Maimonides himself does actually use that formulation to refer to this work when
writing in Hebrew, '3 but the Arabic title, if there was one, is not immediately apparent.
Maimonides does not mention a title in his introduction, though he does refer to the enumeration
of commandments by Hefets b. Yatsliah as Kitab al-Shara’i ‘,'* perhaps indicating that this was
the term Maimonides used for books of this genre and might apply to his own work as well.
However, as Neubauer has pointed out, unlike Maimonides, Hefets used the word shari ‘a to
refer to each individual commandment he discussed, so his work would have been more

appropriately titled Kitab al-Shara’i ‘than would Maimonides’ book.!3

12 Stroumsa, Maimonides in His World, 21.

13 “I have a book that I composed...and I called that book Sefer ha-Mitsvot...” ed. Blau, vol. 2, 725. However, he
does not always use that title. In another letter (ed. Blau., vol. 2, 632; responsum 355), he writes that he has a
“composition [hibbur] in Arabic on the subject of the enumeration of commandments™ and does not use any title for
it.

14 See Judeo-Arabic text, below, 211.

15 See Jacob Neubauer, Ha-rambam ‘al divre sofrim: shitato ve-shitat mefareshav (Jerusalem: Mossad Ha-

Rav Kook, 1957), 95, and for a more detailed treatment of the name of Maimonides’ work, see Neubauer’s whole
section on this, pp. 91-100.

11



In fact, there is no evidence for the existence of an original Arabic title for this book at
all, to the extent that in the correspondence between Maimonides’ son Abraham and Daniel ha-
Bavli in which the former tried to answer the latter’s challenges to this work, both disputants
refer to it by its Hebrew title. Despite the fact that they were writing to each other in Arabic and
were referencing the Arabic text of the book, they called it Sefer ha-Mitsvot.'® Tbn Ayyub,
another of the medieval translators, states that Maimonides “named this book Sefer ha-Mitsvot.”
He tells us that he first received a copy of this work in “the year 5000 from creation, in the

month of Tishrei [autumn of 1239],”!7 so this title seems to have achieved popularity by then.

The Place of Sefer ha-Mitsvot in Maimonides’ Oeuvre

Moving on from the language and name of Sefer ha-Mitsvot, let us turn to the substance of the
work itself. In his introduction, Maimonides outlines a dual-purpose for undertaking the task of
enumerating the commandments. First, he considered it to be the logical extension of his
halakhic project. His first major foray into halakhic writing took the form of a commentary to the
Mishnah. Maimonides reminisces about that commentary, remarking that “our goal in that
composition was to be content to explain the meaning of each law of the Mishnah, and it was not
our intention for it to contain the laws of each commandment'® and to include all that is

necessary regarding what is forbidden and permitted, or liable and exempt.”!”

Maimonides wrote this commentary over the course of ten years, beginning in Fez at the

age of twenty and finishing in Egypt when he was thirty. As limited as he makes the work sound

16 See Neubauer, 93. Bloch sees the fact that they used this title as evidence for it actually being the original title
even though it is in Hebrew; see Le Livre des Précepts, ed. M. Bloch (Paris: Bouillon and Viewag, 1888), vi-vii.

17 Maimonides, Sefer ha-Mitsvot, ed. Heller, 27. Compare this, however, with ibn Tibbon, who not only does not use
the title Sefer ha-Mitsvot, he does not refer to it as a sefer at all, instead using the term “ma’amar” (ed. Heller, 26).

18 Shari‘a.

19 See Judeo-Arabic text, below, 209.
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in his introduction to Sefer ha-Mitsvot, the commentary was an extraordinary accomplishment,
and actually included far more than simple explanations of mishnaic passages. He outlines his
positions on such topics as the nature of prophecy and the relationship of rabbinic (“oral”) law to
that of the Torah (the “written law”) in the introduction to the work. His introduction to the final
chapter of tractate Sanhedrin contains his thoughts on eschatology and religious dogma, while
the introduction to tractate Avot, known as the “Eight Chapters,” consists of Maimonides’
treatment of ethics, characteristically drawing from ancient Greek, contemporary Arabic, and
traditional rabbinic literature. Yet, despite (or maybe because of) the vast scope of this work,
Maimonides is correct in saying that it does not include every necessary detail of Jewish law. For

that, he needed to write another work.

His introduction to Sefer ha-Mitsvot continues with his description of his next important
halakhic contribution, Mishneh Torah. 1 saw fit,” he writes, “to compile a compilation including
all laws of the Torah, and its [prescribed] actions, until nothing was left out.”?° Indeed, it is hard
to find an aspect of halakhah not thoroughly covered in Mishneh Torah, which he wrote while in
his thirties following the completion of his commentary to the Mishnah. The organization of the
work was unprecedented; Maimonides purposely eschewed the Talmud’s categorization of
Jewish law and constructed an entirely new method of cataloguing the halakhic corpus. He
divided his work into fourteen books, each one focused on an area of law (i.e., “Damages,”
“Festivals,” “Agriculture,” etc.), and then separated each book into more specific subsections
(within the book on damages, for example, he includes sections on property damage, personal

damage, theft, and murder, among other things). Each of those sections is split into several

20 See Judeo-Arabic text, below, 209.
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chapters, and each chapter is comprised of a number of particular laws pulled from all sections of

the Babylonian Talmud, the Jerusalem Talmud, and midrashic literature.

His explains his ambitious goal in writing this comprehensive guidebook in the
introduction to it. “I have entitled this work Mishneh Torah (Repetition of the Law), for the
reason that a person who first reads the Written Law [the Torah] and then this compilation, will
know from it the whole of the Oral Law [rabbinic law] without having to consult any other book
between them.”?! In order to ensure that he would not miss a single law, he decided to compile a
list of all of the commandments. He would put this list at the beginning of Mishneh Torah, and
he would also preface each subsection with a list of the commandments to be discussed therein.
“All this,” he says, was to “guard against leaving anything out without speaking about it.”??
While it seems this enumeration of the commandments developed almost as an afterthought,
simply as a convenient method to guarantee that he would not miss anything, he apparently saw
this list as the necessary next step in his project. Before completing his sweeping halakhic
handbook, he needed to tether it to a general directory of commandments. Yet, according to his
report, upon compiling this list, “agonies which had pained me for years were roused in me.”??
These “agonies” account for the other reason he wrote Sefer ha-Mitsvot. They also explain why

he felt that a simple list would not suffice and that it was necessary to write an entire book on the

subject.

21 Maimonides, “Introduction to Mishneh Torah,” in A Maimonides Reader, ed. Isadore Twersky (Springfield, NJ:
Behrman House, 1972), 40.

22 Judeo-Arabic text, below, 210.

23 Judeo-Arabic text, below, 211.
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The Place of Sefer ha-Mitsvot in its Genre

To understand what was causing him so much pain, it is necessary to look at the history of the
genre, as Maimonides was far from the first to undertake this exercise of enumeration. The
Talmud records the opinion of R. Simlai, who remarks that Moses received 613 commandments
on Mt. Sinai;?* these include 248 requirements to perform certain actions (positive
commandments) and 365 prohibitions (negative commandments). The Talmud states that the
numbers of positive and negative commandments correspond to the number of parts in the
human body and the number of days in a year, respectively.? It is not at all clear that this
passage was meant to be anything other than a homily on the importance of performing God’s
will with all of one’s body every day. The actual legal import of this statement, if it was meant as
a legal statement at all, is certainly questionable; nowhere else in the Talmud’s voluminous
corpus does it show any concern for accounting for this, and even if this does represent an
accepted position, it is hard to see what legal ramifications it would have.? Jewish law contains
far more than 613 directives, and they are all binding, whether or not they are technically part of

the 613 commandments that Moses received at Sinai.

24 Maimonides’ citation of this passage consistently reads “613 commandments were said to Moses at Sinai.”
Printed editions of the Talmud, though, leave out the clause “at Sinai.” This becomes significant when Maimonides
reads quite a bit into the mention of Sinai, as he does in a number of these principles; see, especially, below, 167-
170.

25 Babylonian Talmud, Makkot, 23b.

26 It is possible to find tannaitic sources which mention “the 613 commandments,” but Ephraim Urbach has affirmed
that the manuscript evidence indicates that instead of “the 613 commandments,” these texts should read “all the
commandments;” see Urbach, The Sages: Their Concepts and Beliefs [Hebrew] (Jerusalem: Magnes Press, 1969),
301-302. David Henshke offers a methodological warning on this point. Even if we do not find evidence of the
notion of a fixed number of commandments in tannaitic literature, we cannot say definitively that it is an amoraic
innovation. Henshke is only comfortable stating that “the idea [of there being 613 commandments] was not central
in the tannaitic heritage, and if it was accepted, that acceptance was marginal, whereas in the amoraic period, this
motif became a prominent view;” see Henshke, “The View of the Tannaim on the Number of Commandments”
[Hebrew], Sinai 116 (1995): 58. We should note, though, that even in the rabbinic sources, whether tannaitic or
amoraic, which might refer to “the 613 commandments,” there is never any discussion about whether or not a
particular law belongs in the list. These texts seem to simply use the number 613 as a symbol representing the
entirety of the corpus of Jewish law.
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In the 12 century, Abraham ibn Ezra wrote dismissively that “by way of true
investigation, there is no limit to the number of commandments...and if we count only the
general principles. ..the commandments would not equal 613.”?7 Nahmanides, the great 13t
century scholar, opens his commentary/criticism of Maimonides’ Sefer ha-Mitsvot by
questioning whether the notion that the tally of commandments must reach 613 reflects a
universally accepted view or if it is the subject of a rabbinic dispute in the Talmud. He also
attempts to determine the source of this number and the level to which it might, or might not, be
binding.?® Ibn Ezra and Nahmanides were certainly not alone in questioning whether it was
actually worthwhile to speak of 613 commandments, but aside from these dissenting, or at least
inquisitive, voices, most medieval Jews seem to have accepted that the list of commandments
should total 613, and several applied themselves to the task of identifying these commandments
in dedicated monographs.?’

Before looking at to the pre-Maimonidean enumerators referenced explicitly or obliquely
in Sefer ha-Mitsvot, we should note that all the scholars to be mentioned were Rabbanite. This
should not be surprising; since the number 613 originated in the Talmud, we would expect that
only those who submit to the Talmud’s authority would concern themselves with this tradition.
So, for example, while some Karaites, including Karaism’s foundational figure Anan b. David

(eighth century), wrote books called Sefer ha-Mitsvot, these are legal compendiums intended to

27 Abraham Ibn Ezra, Yesod Moreh ve-Sod ha-Torah, eds. Joseph Cohen and Uriel Simon (Ramat Gan: Bar Ilan
University Press, 2002), 92.

28 Nahmanides, Sefer ha-Mitsvot ‘im Hasagot ha-Ramban, ed. Charles Chavel (Jerusalem: Mossad ha-Rav Kook,
2000), 1-7.

2% Some medieval writers who did accept this number traced this tradition of enumeration back quite far. Saadya
Gaon, for example, is quoted as saying that Joshua wrote down the 613 commandments to be publicly displayed
after defeating the city of Ai in battle; see the commentary of David Qimhi (Radak) to Joshua 8:32. For more on the
history of commandment enumeration, see Zvi Stampfer, “Rabbanite Sifre Misvot” section of the entry “Sifre
Misvot,” in Encyclopedia of Jews in the Islamic World, ed. Norman Stillman (Leiden: Brill, 2010), vol. 4, 370-375.
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offer practical instruction, not attempts at enumerating a set number of commandments.3’
Nevertheless, we can find examples of non-Rabbanites who seem to take seriously the notion
that God revealed 613 commandments at Sinai. It appears that some Samaritans adopted this
tradition as well, and while this work of Maimonides itself may have fostered its spread among
Samaritan writers,?! it appears that belief in the existence of 613 commandments predated
Maimonides in the Samaritan tradition.?? These exceptions notwithstanding, commandment

enumeration remained squarely within the domain of Rabbanite scholarship.

The Halakhot Gedolot, usually attributed to the early 8™ century geonic writer Simon
Qayyara,} contains the earliest and, at least before Maimonides wrote his own work, the most
influential example of such a monograph.3* The introduction to Halakhot Gedolot presents a list
of the commandments sorted into positive commandments, negative commandments, and within
the negative ones, the commandments are organized according to their respective punishments.?3

While many scholars have concluded that this introduction represents a later composition that

39 For more on this genre of Karaite literature, see Judith Olszowy-Schlanger, “Karaite Sifre Misvot” section of
“Sifre Misvot,” in Encyclopedia of Jews in the Islamic World, 375-377, and idem, “Karaite Legal Documents” in
Karaite Judaism: A Guide to its History and Literary Sources, ed. Meira Polliack (Leiden: Brill, 2003), 255-273.

31 See A. S. Halkin, “Taryag Mitsvot Etsel ha-Shomeronim,” in Ignace Goldziher Memorial Volume, eds. Samuel
Lowinger and Joseph Somogyi (Budapest: 1948-58), vol. 2, 86-100, and Menahem Haran, “Shirat ha-Mitsvot le-
Aharon ben Manir: Piyyut Shomeroni le-Yom ha-Kippurim ‘al Taryag Mitsvot ‘al-pi ha-Rambam,” Divrei ha-
Aqademyah ha-Le umit ha-Yisra elit le-Mada ‘im 4 (1971): 229-80. Maimonides’ works seems to have similarly
fostered interest in the 613 commandments among Christians; see Diana Di Segni, “La table des préceptes dans le
‘Dux neotrorum’ de Moise Maimonide,” in Das Gesetz—The Law—La Loi, eds. Andreas Speer and Guy Guldentops
(Berlin: De Gruyter, 2014), 229-262. And for a reference to Muslim traditions about a specific sum of
commandments in Islam, see below, 104, n. 5.

32 See Ayala Loewenstamm, “Remarks on 613 Precepts in Samaritan Exegesis” [Hebrew], Tarbiz 41.3 (1972): 306-
312.

33 For a discussion of the authorship and history of attribution of Halakhot Gedolot, see Hildesheimer’s introduction
to Simon Qayyara, Halakhot Gedolot, ed. Ezriel Hildesheimer (Jerusalem: Meqitse Nirdamim, 1972), vol. 1, 28-45.
For a more updated summary of scholarship on the Halakhot Gedolot, see Aharon Shweka, “Studies in Halakhot
Gedolot: Text and Recension” [Hebrew] (PhD diss., Hebrew University, 2008), 1-10.

34 This may have been the earliest monograph, but we should point out that some azharot, liturgical poems which
listed the 613 commandments and were designed to be included in communal prayer services, predated the Halakhot
Gedolot. See below, 19, n. 42, for more on these poems.

35 See Qayyara, Hagdamat Sefer Halakhot Gedolot, ed. Naftali Hildesheimer (Jerusalem: Megitse Nirdamim, 1984),
25-112
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was appended to the Halakhot Gedolot itself at some point,3® it is clear that Maimonides thought
that this list did indeed originate with Qayyara. As such, despite Maimonides’ objections to the
Halakhot Gedolot, we can note one organizational similarity; Maimonides, like the version of the
Halakhot Gedolot with which he was familiar, uses the list of commandments as an introduction
to a larger halakhic work. Nevertheless, despite the structural comparisons possible to be drawn
between the respective works of Maimonides and Qayyara, the former was indeed pained by the

mistakes he saw in the Halakhot Gedolot, prompting him to write his own Sefer ha-Mitsvot.

The positive reception Qayyara’s work received compounded his misery. “All who
interest themselves in counting [the commandments]...follow the author of the Halakhot
Gedolot,” Maimonides laments.?” Making reference to the geonic writer Hefets ben Yatsliah,3®
he goes on to declare that “the author of the famous book of commandments” did well to make
some corrections to the Halakhot Gedolot’s list in a few instances where Qayyara wrote things
which were “outrageous [ ‘azim].” Nevertheless, this author himself wrote things even “more
outrageous than [the Halakhot Gedolot], and followed him in more abominable things” than that
which the author corrected.’® Though Maimonides castigates Hefets’ work at this stage of his

career, it seems he did not always have such a negative opinion of it, as a passage from his

36 For more on this issue, see the works cited in Marc Herman, “Systematizing God’s Law” (PhD diss., University of
Pennsylvania, 2016), 17, n. 55.

37 See Judeo-Arabic text, below, 211.

3% Though we know Hefets lived in the geonic period, it is difficult to more precisely date his life and career. See
Hefets ben Yatsliah, 4 Volume of the Book of Precepts, ed. B. Halper (Philadelphia: 1915), 10-15, and Moshe
Zucker, “Qeta ‘im Hadashim mi-Sefer ha-Mitsvot le-Rav Hefets ben Yatsliah, u-Birurim be-Va ‘ayat Zemano Shel
Rav Hefets,” PAAJR 29 (1960-1961): 1-68.

3 See Judeo-Arabic text, below, 211. Interestingly, Judah ibn Bal ‘am makes a similar remark about how
disappointed he is in Hefets for correcting some things but leaving other mistakes he should have corrected. Like
Maimonides (see below, 105-107), he is bewildered that some lists of the 613 commandments count certain rabbinic
laws when the Talmud states that 613 commandments were given to Moses at Sinai, obviously precluding later
rabbinic dicta. Ibn Bal'am states that “Rav Hefets uttered nonsense [lagha],” in counting commandments not given
at Sinai, and that he should have known better because he correctly left out other rabbinic rules his predecessors had
introduced into the list. See his commentary to Deuteronomy 30, in Salomon Fuchs, Studien iiber Abu Zakaria
Jachja (R. Jehuda) ibn Bal ‘am (Berlin: H. Itzkowski, 1893), xxiii in the commentary section.
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responsa demonstrates. Maimonides was sent a question asking him to clarify his stance on a
certain legal issue about which the questioner noticed a contradiction between the respective
treatments of the topic in Mishneh Torah and in Maimonides’ commentary to the Mishnah. He
responds that “what we wrote in [Mishneh Torah] is correct without a doubt,” and explains that
the questioner is in possession of a previous version of the commentary to the Mishnah which
Maimonides had since corrected. His initial error, he writes, was due to the fact that “on this
statement, we followed what the author of the book of commandments, Rabbi Hefets, wrote, and
the mistake is his. And for us, in following him, it was without verification [bi-diin tashih].”** In
any event, Maimonides seems to have repented from whatever youthful naiveté caused him to
blindly follow Hefets’ example, and he offered his own count in order to prevent others from

making that same mistake.

When Maimonides states that he is frustrated with the way the Halakhot Gedolot and its
followers have come to dominate the field of commandment enumeration, he is not only
referring to the scholarly elite. Medieval Jewish liturgy included azharot,*' poems consisting
mainly of versed renderings of lists of the 613 commandments.** Synagogue regulars would have
been thoroughly familiar with these poems, which enumerated the commandments in ways

43 <

Maimonides deemed unacceptable.* “Whenever | have heard the numerous azharot that are

composed among us in the lands of al-Andalus,” he moans, “‘my pains come over me’** due to

40 Maimonides, Teshuvot ha-Rambam, ed. Blau, 383; responsum 217.

41 The rabbinic term for verses in the Torah which promulgate prohibitions.

42 For a brief historical investigation into the origins of these poems, see Meir Havzelet, “Qeriyat “‘Azharot’
be-Hag ha-Shavu ‘ot be-Yeme ha-Benayim,” Ha-doar 54 (1975): 409. See also Stampfer, “Rabbanite Sifre Misvot,”
370-371, and Avraham Israel, “Introduction to the Commentary to the 'Azharot of R. Solomon ibn Gabirol”
[Hebrew], in The Writings of R. Moshe Ibn Tibbon, eds. Howard Kreisel, Colette Sirat, Avraham Israel (Beer Sheva:
Ben Gurion University Press, 2010), 261-266.

43 Indeed, Saadya Gaon writes that worshippers have become accustomed to hearing the 613 commandments
liturgically recited in the prayer service; see Saadya Gaon, Siddur Rav Saadya Gaon, eds. Davidson, Assaf, Yoel
(Jerusalem: Meqitse Nirdamim, 1941), 156.

4 Daniel 10:16.
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what we see of the publicizing of the situation [i.e., wrong counts of commandments] and its
spread.” Despite his frustration, Maimonides does not blame the authors of the azharot
themselves, as they “are poets and not scholars.” Instead, he implicates those whose work the

poets rely on; namely, “the author of the Halakhot Gedolot and others of the later scholars.”*®

His casual dismissal of figures like Saadya Gaon and Solomon ibn Gabirol, authors of
some of the most well-known examples of the azharot genre, as mere “poets and not scholars,”
speaks to the difficult road Maimonides predicted he would need to take in order to correct the
prevalent views on this issue.*® He was not only clashing with the Halakhot Gedolot and Hefets
b. Yatsliah; he was, in fact, combating other accomplished writers whose work, whether in

poetry or prose, had long since shaped public opinion regarding the 613 commandments.*’

We should note that all the previous enumerators mentioned above were Rabbanite,

which is not surprising. Since the number 613 originated in the Talmud, we would expect that

4 See Judeo-Arabic text, below, 211.

46 In this passage, Maimonides seems to object to the way poetry has influenced people’s conceptions of the list of
commandments through its “sweetness of speech and beauty of arrangement [ ‘adhiibat al-qawl wa-hassan al-
nazam).” This may relate to his general opinion about poetry. For an overview of the type of treatment of poetry to
which Maimonides would have been exposed, see Deborah Black, Logic and Aristotle’s Rhetoric and Poetics in
Medieval Arabic Philosophy (Leiden: Brill, 1990). For a statement about poets which may be relevant here, see
Guide of the Perplexed 1:59; see also his commentary to Sanhedrin 10:1, Mishnah ‘im Perush Rabbenu Moshe ben
Maimon, Magor ve-Targum, ed. Joseph Kafih (Jerusalem, Mossad ha-Rav Kook, 1963), vol. 4, 209, in which he
lists books of poetry among those genres of literature “of the Arabs” which have no value whatsoever. On the other
hand, it appears he wrote poetry himself; aside from poems he inserts into his writings, like his introductory poem to
his commentary to the Mishnah, he seems to have penned some stand-alone poems; see Hayyim Schirmann,
“Maimonides and Hebrew Poetry” [Hebrew], Moznayim 3 (1935): 432-436. Additionally, see Josef Stern, The
Matter and Form of Maimonides’ Guide (Cambridge: Harvard University Press, 2013), 59-61; Joel Kraemer, “The
Influence of Islamic Law on Maimonides: The Case of the Five Qualifications” [Hebrew], Te'udah 10 (1996): 236-
238; David Gillis, Reading Maimonides’ Mishneh Torah (Oxford: Littman Library of Jewish Civilization, 2015), 20-
27. Twersky sums up Maimonides’ complex attitude toward poetry by suggesting that he “had little use for poetry of
any kind,” though he modifies that sweeping statement in a footnote, explaining that, in fact, “Maimonides
evaluated poetry in the light of the criterion which he applied to all human discourse: the extent to which it
contributed to the attainment of the goal of perfection;” see Twersky, Introduction to the Code, 250, n. 29. At any
rate, despite their place in the liturgy, it is possible that Maimonides saw the azharot poems as representing a
negative aspect of poetry: its power, due to its beauty, to convince people of wrong ideas.

47 For more examples of other medieval scholars who dismissed the halakhic authority of the azharot, see Israel,
“Introduction to the Commentary,” 263-264.
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only those who submit to the Talmud’s authority would concern themselves with this tradition.
Nevertheless, we can find examples of non-Rabbanites who seem to take seriously the notion
that God revealed 613 commandments at Sinai. It appears that at least some Samaritans adopted
this tradition as well, and while this work of Maimonides itself may have fostered its spread

among Samaritan writers,*® it appears the notion of the Sinaitic revelation containing

Maimonides understood the uphill battle he faced. He acknowledged that he expected
fierce opposition to his list of commandments due to his deviation from the path of previous
enumerators. He predicted that people would consider his work mistaken because it is the
“opposite of what so-and-so mentioned. For thus is the discernment of most of the elite [al-
khawass] in our time, that the truth of a statement’s matter is only considered by its comparison
to the statement of one who preceded without considering the previous statement, and all the
more so in the case of the masses [al-jumhiir].” Knowing that readers, scholars and laymen alike,
would likely be as critical of him as he would have liked them to be of previous works, he
decided to include proofs from biblical and rabbinic sources and to preface his list with fourteen

principles describing what can and cannot be counted as one of the 613.%°
Some Suggested Objectives for Sefer ha-Mitsvot

Why was Maimonides so concerned with his predecessors’ errors? What is at stake in this
question of the enumeration of commandments? To put this question differently, why did
Maimonides really need to write Sefer ha-Mitsvot, and what did he accomplish by this

undertaking?

48 See above, 17.
49 See Judeo-Arabic text, below, 211-212.
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The genre of commandment enumeration would seem to belong primarily to the realm of
legal literature. By definition, the notion of a commandment, whether prescribing or proscribing
a certain action, represents a legal matter, and Maimonides, according to his own account, first
decided to write about this topic in the context of Mishneh Torah, his halakhic guidebook. It
would appear, then, that Maimonides’ principal contribution in writing Sefer ha-Mitsvot would
be in the field of law. Moshe Halbertal certainly sees it that way, expressing skepticism about
whether perceived failures of his predecessors in this genre would truly have been enough to
motivate Maimonides to write this work. Addressing “intellectual challenges for their own sake,”
Halbertal asserts, “does not characterize his work.”*® Maimonides saw far more in the
enumeration of the 613 commandments than a mere “riddle,” as Halbertal puts it. Sefer ha-
Mitsvot became an important project for him because he could advance his theory on the
structure of Jewish law as a whole by demonstrating that the 613 commandments make up “part
of the general, systematic organization of halakhah.”>! Halbertal maintains that Maimonides’
primary contribution in Sefer ha-Mitsvot—indeed, the very reason he wrote this work at all—was
to outline an overarching theory of the halakhic system whose particulars he would later detail in
Mishneh Torah. Recall that each subsection of Mishneh Torah is prefaced with a list of the
commandments to be discussed therein. Halbertal adduces this as evidence that Maimonides
viewed the commandments as subject-headings under which the niceties of the individual laws
relating to the subject described in the commandment can be catalogued.*? He codifies all the
laws in Mishneh Torah, but “Maimonides’ halakhic project concerns itself not only with the

codification of halakhah, but with the creation of a theory of halakhah which stands up to the test

0 Halbertal, “Sefer ha-Mitsvot la-Rambam, ha-’Arkiteqtura shel ha-Halakhah ve-ha-Te oriyah ha-Parshanit
Shelah,” Tarbiz 59.3-4 (1990): 458.

3! Halbertal, “Sefer ha-Mitsvot la-Rambam,” 462.

52 Halbertal, “Sefer ha-Mitsvot la-Rambam,” 461.
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of the halakhic material in front of him.”? That “theory of halakhah” is the work of Sefer ha-

Mitsvot.>*

Hanina Ben-Menahem similarly sees Sefer ha-Mitsvot, and the introductory principles in
particular, as a presentation of Maimonides’ views on legal theory. Ben-Menahem looks beyond
Jewish literature, bringing Maimonides’ work into conversation with theories of norm-
individuation discussed by figures of general legal philosophy such as Bentham, Kelsen, and
Raz. He argues that the fourteen principles with which Maimonides begins his book show that
Maimonides was “unusually alert” to the issue of individuation. “Usually the principles of
individuation underlying jurisprudential theories,” Ben-Menahem explains, “are not immediately
apparent and must be extracted cautiously.” In contrast, Maimonides makes them explicit, and in
doing so “demonstrates to those in doubt that the individuation of laws is not an abstract, barren
construction of interest only to the philosopher.”>> Ben-Menahem grants that not all of the
fourteen principles can be called rules of individuation; some serve other functions such as
clarifying what can be counted at all, but he identifies five as individuating principles
(specifically, the fourth, sixth, ninth, thirteenth, and fourteenth). The other principles act as

background, clearing up certain other issues and paving the way for his theory of individuation.

It is not wrong to suggest that part of Maimonides’ project was to offer guidance for
individuating the commandments. Yet Ben-Menahem’s need to reorganize these principles in

order to explain his theory should alert us to the fact that there is much more happening here than

53 Halbertal, “Sefer ha-Mitsvot la-Rambam,” 480.

54 In chapter three, we will revisit Halbertal’s position in the context of Maimonides’ second principle.

35 Hanina Ben-Menahem, “Maimonides’ Fourteen Roots: Logical Structure and Conceptual Analysis,” Jewish Law
Annual 13 (2000): 13-14. Ben-Menahem does not adequately explain the practical import of Maimonides’
individuating principles; perhaps Maimonides, in outlining these rules, was in fact wearing his legal philosopher hat
and not his practical codifier hat.
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simply an explanation of norm-individuation, and that while this element of jurisprudence may
have been an important part of Maimonides’ purpose, it is difficult to say that it is definitely the
primary reason he wrote down his introductory principles, much less the work as a whole. In

fact, it is difficult to say that any one issue represents Maimonides’ principle motivation for
writing Sefer ha-Mitsvot, as its contributions are many and varied, extending beyond the realm of

law into other areas of interest for Maimonides.

Recently, another suggestion has been forwarded to answer the question of why
Maimonides would bother listing his own count of the commandments. Albert Friedberg rejects
the notion that a list of 613 commandments could possibly serve as an organizational framework
for Jewish law. Maimonides might contend that the reason he compiled his list was to avoid
leaving anything out of Mishneh Torah, but, as Friedberg notes, “for one thing, the Mishneh
Torah has a number of treatises that only cover rabbinically-ordained laws...no list of scriptural

commandments could have prevented the omission of these halakhot.”>°

In fact, Friedberg does not believe that Maimonides really cared about the exercise of
enumerating commandments at all, and that the whole book was essentially a prolonged excuse
to introduce matters of theology into a normative context. Friedberg’s dismissal of the task of
commandment enumeration is worth quoting at length:

Maimonides stretched the meaning of mitsvat ‘aseh well beyond its common
rabbinic usage, relying uncharacteristically on an aggadah of questionable legal
worth, a homiletic creation with didactic aims and no pretensions of being precise,
and resorted to a contrived and hardly compelling logic to arrive at the numerical
target, likely fully aware of the variant results that could be legitimately
obtained.>’

36 Albert Friedberg, Crafiting the 613 Commandments (Boston: Academic Studies Press, 2014), 24.
57 Friedberg, Crafting, 327-328.
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According to Friedberg, Maimonides, despite his loud protestations about the agony inflicted
upon him by inaccurate counts of the commandments, was at least as haphazard in his own
enumeration. The only matter that truly concerned Maimonides was that previous lists of the 613

left out two principles of faith; namely, God’s existence and God’s oneness.

The talmudic source in Makkot for God giving Moses 613 commandments at Sinai
includes a prooftext (of sorts) involving a calculation of the numerical value of the word
“Torah.” After mentioning R. Simlai’s declaration that there were 613 commandments given to
Moses at Sinai, the Talmud records the statement of R. Hamnuna, who offers a homiletical
reading of Deuteronomy 33:4: “Moses commanded us a law [torah].” “[The word] ‘Torah’ in
gematria [numerical valuation] is six hundred and eleven,” R. Hamnuna notes. “‘I am [the Lord
your God]’ and ‘You shall not have [other gods before me]’*® they heard from the Mouth of
Mightiness [i.e., directly from God, not through Moses].”° This constitutes R. Hamnuna’s
source for there being 613 commandments; 611 (the numerical value of the word “Torah™) were

given to the Israelites by Moses, plus the first two which were heard directly from God.®

Friedberg sees R. Hamnuna’s statement as the opening for Maimonides to throw his hat
into the ring of commandment enumeration; this was his opportunity to insist that the intellection
of God’s presence, as represented by “I am the Lord your God,” and God’s unity, as represented
by “You shall not have other gods before me,” must be considered legally binding
commandments. The rest of Sefer ha-Mitsvot was, in effect, a flimsy framework developed in

order to house these two theological obligations and present them as legal directives to his

58 Meaning, the first two of the ten commandments that were given at Sinai.

% Babylonian Talmud, Makkot, 23b-24a.

60 For two medieval treatments of this assertion that the first two commandments were given by God to the Israelites
directly, while the next eight of the Ten Commandments were communicated through Moses, see Ibn Ezra,
commentary to Exodus 20:1 and Nahmanides, commentary to Exodus 20:7.
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readership. In Friedberg’s words, Maimonides “disingenuously engaged in an enumeration that

he knew full well could not be incontrovertible.”¢!

Friedberg’s analysis is quite thorough and much of it is truly groundbreaking, but at the
end of the day, the idea that Maimonides insincerely went through the motions of developing a
comprehensive system of commandments, not to mention his fourteen principles of enumeration,
is just not tenable. Perhaps the introduction of those two principles of theology into a legal
context was an important factor in convincing Maimonides to pick up his pen, but to dismiss the
rest of the work as “disingenuous” does not do justice to the work Maimonides does in compiling
the other 611 commandments, not to mention his introductory principles which are laden with
important elements critical to understanding Maimonides contribution (or, more accurately,

contributions) in Sefer ha-Mitsvot to various aspects of Jewish scholarship.

Another function of Sefer ha-Mitsvot, found primarily in the introductory principles,
relates to Maimonides’ exegetical methodology. Maimonides did not write a comprehensive
commentary on any part of the Bible, though his many writings contain numerous explanations
of biblical verses, to the point that it is possible to retroactively synthesize a fairly thorough
Maimonidean commentary to all parts of the Bible.®? In several places, especially in the Guide of
the Perplexed, he offers instruction for understanding various themes and passages in the Bible.
Yet however useful these passages are for determining Maimonides’ theories of biblical

interpretation (some of the many examples of programmatic statements in the Guide which speak

¢! Friedberg, Crafting, 29.

62 In fact, several attempts have been made to do just that; see Shraga Cohen, Rambam ‘al ha-Torah (Jerusalem: R.
Mas, 1984) and David Makover, Moreh Nevukhim la-Rambam ‘al ha-Torah (Jerusalem: Mossad ha-Rav Kook,
2005) to name just two examples. If the multiple attempts to construct a Maimonidean biblical commentary teach us
anything, it is that the dangers of taking his comments out of context are often overlooked in the quest to study the
Bible with one of the most revered figures in the Jewish tradition.
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to a broader exegetical strategy can be found in the introduction, as well as in II: 25 and 29) they
are by their nature limited. He restricts his comments on biblical passages to those which have a
direct bearing on the topics addressed in the Guide, severely checking that work’s utility for a
reader trying to determine Maimonides’ general methodology for studying and interpreting the

Bible.3

Sefer ha-Mitsvot, despite its brevity, represents a much better opportunity in this regard.
Scholars have recognized this, focusing mostly on the second of Maimonides’ principles of
enumeration. In particular, Mordechai Cohen uses that principle, among others, to help build a
theory of Maimonides’ views on important exegetical questions like clarifying the relationship
between the plain sense of the biblical text and the transmitted interpretations of the rabbis. We
will consider Cohen’s work in more detail in chapter three, but for our purposes here, we should
note that his use of Sefer ha-Mitsvot for determining Maimonides’ methods of exegesis points to
the fact that its ramifications for biblical interpretation are strong enough to warrant its
consideration as a work of exegesis. Maimonides may have concerned himself with the exercise
of commandment enumeration not only to delineate the structure of Jewish law, as outlined in
various ways by Halbertal and Ben-Menahem, or to emphasize important theological tenets, as
Friedberg suggests, but also because enumerating the commandments can act as a helpful vehicle

for offering guidelines on how to interpret Scripture.

63 For more on Maimonides’ exegesis as found in the Guide and his other works, see Sara Klein-Braslavy,
Maimonides as Biblical Interpreter (Boston: Academic Studies Press, 2011); Arthur Hyman, “Maimonides as
Biblical Exegete,” in Maimonides and his Heritage, eds. 1dit Dobbs-Weinstein, Lenn Goodman, James Allen Grady
(Albany: SUNY Press, 2009), 1-12; and Jacob Dienstag, “Bibliyografiah ‘al ha-Rambam Parshan ha-Miqra,” in
Haim M.I. Gevaryahu Memorial Volume [Hebrew section], ed. B.Z. Luria (Jerusalem: Ha-Hevra le-Heqger ha-Miqra
be-Yisra’el, 1989), 346-366, for other treatments.
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The conclusion to this dissertation will take this suggestion in a slightly different
direction. There, I revisit the question of Maimonides’ motivation I submit that one of
Maimonides’ purposes in writing Sefer ha-Mitsvot was to reattach the substance of the divine
Mosaic revelation, as manifested in the text of the Torah, to Jewish law. However, to understand
that point, it is helpful to look at this work in its cultural context. Specifically, examining the
marks of Islamic legal literature on Sefer ha-Mitsvot can illuminate much that Maimonides
writes in this work and may similarly help uncover his intentions for it. This dissertation will
focus particularly on that aspect—the links between Sefer ha-Mitsvot and medieval Islamic
writings. Of course, Islamic literature does not concern itself with the project of commandment
enumeration.®* Its relevance to Sefer ha-Mitsvot, at least as explored in this dissertation,
manifests itself in the form and content of the introduction; the ideas Maimonides’ adapted to his

enumeration principles from Muslim discussions of the law and legal hermeneutics.
Maimonides and Islamic law: A Methodological Note

Of course, before exploring the connections between Islamic literature and Sefer ha-Mitsvot, a
methodological reflection is in order. After all, Maimonides presents his legal works, including
Sefer ha-Mitsvot, as simple representations of previously decided Jewish law and, ostensibly,
that does accurately describe their nature. Consequently, the burden of proof necessarily lies on
those wishing to see his work as, even partially, arising from other factors, including the Islamic
milieu in which he lived.

Though others, as we will shortly see, have addressed this issue, it is worth examining

this methodological question with an eye toward the benefit of paying attention to Islamic works

% Though see below, 104, n. 5, for an account of a little-discussed legend in Islamic literature which parallels this
Jewish tradition of a sum of commandments.
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in understanding the writing of this great Jewish halakhist. In a correspondence regarding his
legal code, Mishneh Torah, Maimonides proclaims that

every unspecified statement in it reflects a plain, explicit passage in the Talmud—

either Babylonian or Palestinian—or from the Sifra and Sifre, or a plain passage

in the Mishnah or Tosefta. I relied on these and I compiled [my work] from them.

About anything derived from a responsum of the Geonim, I say explicitly “the

Geonim taught” or “the decree of the later scholars is,” or something similar. And

about anything derived from my own reasoning, I say explicitly “it seems to me

that the matter is thus,” or I say “from this you can learn that the matter is thus.”®
Mishneh Torah, according to this description, does not introduce innovations into the substance
of Jewish law. Even if Maimonides would agree that his organization represents a novel
arrangement of the laws, he seems to maintain that the laws themselves contain few rulings not
expressed in earlier Jewish sources, all of which he explicitly marks as such. This, his most
forceful declaration to this effect, appears as a defense to a correspondent questioning the
traditionalism of Mishneh Torah, so it is possible to read this as an apologetic remark, deflecting
criticism from Maimonides’ work in order to preserve its legal authority. Twersky observes that
this letter “fudges the originality of interpretation—both the extent and intensity of the
originality,”®® but Maimonides makes other, similar statements regarding Mishneh Torah and his
other legal works. In Sefer ha-Mitsvot, for instance, Maimonides insists that while his count of
the commandments might look unfamiliar to someone accustomed to other lists, it is, in truth,
supported by, and derived from, rabbinic precedents. He explains that he will marshal earlier

sources in support of his opinions, something he does not do in Mishneh Torah, in order to

mitigate the controversy he anticipates will arise from his apparently innovative list. Again, at

65 Maimonides, “Letter to R. Pinhas ha-Dayyan,” in Igrot ha-Rambam, ed. Isaac Shailat (Jerusalem: Maaliyot,
1988), vol. 2, 443.
% Twersky, Introduction to the Code, 31.
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least outwardly, he bows to the authority of Jewish tradition in constructing his legal

compilation.

As noted above in connection to his letter defending Mishneh Torah, Maimonides’ claims
of unadulterated fealty to previous halakhic sources need not be accepted uncritically.
Nevertheless, methodologically speaking, viewing Maimonides’ juridical efforts solely in the
context of rabbinic—and Rabbanite—precedent represents a useful starting point for analyzing
his legal writings. This approach to studying the history of halakhah has been described and
promoted by, among others, Haym Soloveitchik. As Soloveitchik writes in connection to legal
change in Ashkenaz, in determining the extent to which a work of halakhah was impacted by
non-halakhic matters, one must identify the “crucial angle of deflection that is necessary for any
demonstration that extraneous factors were impinging upon the course of immanent

67 That is to say, if we can fully, unreservedly explain a legal statement by a

developments.
Jewish scholar as stemming organically from Talmudic teachings or the rulings of previous
Jewish jurists, it would be injudicious to attribute it to other factors. Given the weighty standing
Soloveitchik’s writings enjoy with regard to the study of the history of halakhah, his
methodological advice warrants a more extended look. As will be clarified below, this method

will serve us well in our study of the imprint of Maimonides’ Islamic setting on Sefer ha-Mitsvot,

though it requires certain important modifications.

Soloveitchik, in requiring a noticeable “angle of deflection” before attributing legal
reasoning to non-halakhic factors, sharpens and clarifies the model of his teacher, Jacob Katz, a

pioneer in the field of history of halakhah.®® Katz advocated this methodology as well, arguing,

7 Haym Soloveitchik, “Can Halakhic Texts Talk History?” AJS Review 3 (1978): 176.
8 The respective approaches of Katz and Soloveitchik to the development of halakhah are not completely identical;
see Aviad Stollman, “Writing the History of Halakhah: Positivists and Contextualists,” 17-23
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as Jeffrey Woolf describes, “that the scholar who seeks to utilize halakhic texts must read such
twice. The first time he must examine it with the eyes and mindset of a traditional halakhist.
Only then...should he reexamine it with the eyes of the historian.”%® Katz employs this method in
several of his case studies on the historical development of halakhic topics,’® and his approach
has had such an effect on the field that “it may easily be said that almost all contemporary

halakhic historiography constitutes ‘footnotes to Katz.”’!

Of course, some “footnotes” to the methodology presented by Katz and honed by

Soloveitchik have taken the form of criticism.”> When Katz’s Tradition and Crisis first appeared

[https://www.academia.edu/12030319/Writing_the History of Halakhah Positivists and Contextualists], retrieved
March 21, 2018. Nevertheless, they both subscribe to the same general historiographical methodology for studying
halakhic material.

8 Jeffrey Woolf, “Methodological Reflections on the Study of Halakhah,” European Association for Jewish Studies
Newsletter (2001): 9-10. Bernard Cooperman offers a similar summary of Katz’s approach in Cooperman,
“Afterword: Tradition and Crisis and the Study of Early Modern Jewish History,” in Jacob Katz, Tradition and
Crisis: Jewish Society at the End of the Middle Ages, ed. and trans. Bernard Cooperman (New York: NYU Press,
1993), 248.

0 See, for example, Katz, “Mahloget ha-Semikhah ben Rabbi Ya ‘aqov Berav ve-ha-Ralbah,” Zion 16:3/4 (1951):
41-44. He also demonstrates this methodology in his criticism of historians (he names Heinrich Graetz and Ephraim
Urbach in particular) who seek to find the “real” reason a jurist arrives at a decision without evaluating the halakhic
argumentation that jurist employed; see Katz, Halakhah ve-Qabbalah: Mehqarim be-Toledot Dat Yisra’el ‘Al
Medoreha ve-Ziqatah ha-Hevratit (Jerusalem: Magnes Press, 1984), 2-3.

"I Woolf, “Methodological Reflections,” 9.

72 Katz himself briefly acknowledges that those who subscribe to the theories of thinkers such as Michel Foucault
would likely take exception to his approach. Indeed, postmodernists would reject Soloveitchik’s description of non-
halakhic influences as “extraneous factors...impinging on the course of immanent developments.” Foucault argues
for the need to rid ourselves of notions such as “development and evolution,” since those ideas imply—falsely,
according to Foucault—that it is “possible...to discover, already at work in each beginning, a principle of coherence
and the outline of a future unity;” see Michel Foucault, The Archaeology of Knowledge, trans. A.M. Sheridan Smith
(New York: Vintage Books, 1972), 21-22. According to this view, the history of halakhah should not be understood
as a unified continuum presenting a “course of immanent developments,” albeit a continuum which often exhibits
contradiction and divergence, and searching for Maimonides’ sources in previous Jewish legal works becomes a
useless and misleading exercise. In truth, though, a Foucaultian perspective would similarly devalue attempts at
identifying non-halakhic, historical factors influencing a jurist’s work. In the section just cited, in addition to
rejecting “tradition” and “development and evolution,” Foucault also calls for the jettisoning of the concept of
“influence...which refers to an apparently causal process...which links...such defined unities as individuals,
oeuvres, notions, or theories.” Again, Katz explicitly addresses the thought of Foucault, Derrida, and other
postmodernists, though he remains unimpressed with their theories and unconvinced that their work can be helpfully
applied to historical research; see Katz, ‘Et la-Haqor ve- ‘Et le-Hitbonen (Jerusalem: Zalman Shazar Center, 1998),
37-42.

31



in 1958,7* it generated some debate. In particular, Haim Hillel Ben-Sasson’s review of that book
challenged Katz’s use of halakhic materials. Ben-Sasson, a fellow historian of early modern
Judaism, offered alternative readings of the sources cited in 7radition and Crisis, but the
resulting exchange between Ben-Sasson and Katz touched on more general methodological
matters as well. In brief, Ben-Sasson argued that Katz downplayed the effects that
contemporaneous events or movements have on decisions a jurist makes. He was not swayed by
Katz’s warnings regarding the need to read halakhic literature as stemming first and foremost
from the existing halakhic system, at least as pertains to the writings discussed in Tradition and

Crisis.™

Recently, the methodology of Katz and Soloveitchik has faced more direct challenges.
Ivan Marcus, in critiquing Soloveitchik, asserted that the latter’s “method assumes that Jewish
law as a historical fact operates only the way it is supposed to. If there are no uniform set of rules
and practices in historical fact, there can be no meaning of the word ‘deviation.”” Marcus
dismisses what he refers to as Soloveitchik’s “rule of inferring historical realia in ‘deviations’
from a universal halakhic norm.””> Adiel Schremer has leveled a similar criticism of Katz and
Soloveitchik, but he formulates his challenge in the terminology of legal theory. In evaluating
Soloveitchik’s demand for an “angle of deflection,” Schremer contends that “his principle

rests—perhaps unknowingly—on a specific view of halakhic thinking that resembles Legal

73 1 refer to the original, Hebrew version, Masoret u-Mashber: Ha-Hevra ha-Yehudit be-Motsa e Yeme ha-Benayim
(Jerusalem: Mossad Byalik, 1958). The book has since been translated into English twice, first as Jacob Katz,
Tradition and Crisis: Jewish Society at the End of the Middle Ages (New York: Free Press of Glencoe, 1961). An
improved translation was then done by Cooperman in the volume cited above.

4 See the exchange between Ben-Sasson and Katz; Ben-Sasson, “Concepts and Reality in Jewish History in the Late
Middle Ages” [Hebrew], Tarbiz 29:3 (1960): 297-312; Katz, “On Halakhah and Derush as Historical Sources”
[Hebrew], Tarbiz 30:1 (1960): 62-68; Ben-Sasson, “Reply” [Hebrew], Tarbiz 30:1 (1960): 69-72.

75 Tvan Marcus, “Israeli Medieval Jewish Historiography: From Nationalist Positivism to New Cultural and Social
Histories,” Jewish Studies Quarterly 17:3 (2010): 280.
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Formalism.” Formalists, according to Schremer’s description, “subscribe to the view that judges
derive their judicial opinions from the rules of the law, and they describe the judicial process as a
process of learning and interpretation of texts.” Schremer points out that formalism represents
only one theory of adjudication.”® Another theory, realism, contends that a judge arrives at a
decision in response to the particular case at hand, and then retroactively rationalizes the decision
using the applicable laws.”” Schremer advocates studying Jewish law with a realist outlook,
thereby obviating Soloveitchik’s “angle of deflection” requirement. According to Schremer,
“there is no need for such a deflection in order to make room for the claim that the judge
considers the needs of the community, because this is how a judge’s thinking is portrayed in the

first place.””®

Schremer’s realist interest lies particularly in a jurist’s accounting for “the needs of the
community” as an alternative to abstract interpretation and implementation of established legal
literature. Perhaps, though, we can apply his critique of Soloveitchik’s “angle of deflection” to

attempts at uncovering other types of factors which might enter into legal writing, factors like a

76 Adiel Schremer, “Halakhah, History, and Legal Theory: The ‘Angle of Deflection’ and the Historical Study of
Jewish Legal Texts,” 7-8,
[https://www.academia.edu/29778369/Halakha History and Legal Theory The Angle of Deflection and the Hi
storical _Study of Jewish Legal Texts], retrieved March, 21 2018.

77 Schremer, “Halakhah,” 9.

78 Schremer, “Halakhah,” 10. For a more extensive treatment of Schremer’s argument for a shift to a Realist
perspective, see his “Toward Critical Halakhic Studies,” Tikvah Center Working Paper no. 4/2010
[http://www.law.nyu.edu/sites/default/files/TikvahWorkingPapersArchive/WP4Schremer.pdf], retrieved March, 21
2018. Schremer models this approach in a study of a halakhic topic to which Soloveitchik himself has devoted
considerable attention, the status of wine produced or handled by non-Jews; see Schremer, “History, Halakhah, and
Religious Identity in the Halakhic Discourse of Rabbinic Sages in Medieval Ashkenaz” [Hebrew], Zion 81.1 (2016):
31-65. For some of Soloveitchik’s work on the topic of gentiles and wine, see his Principles and Pressures: Jewish
Trade in Gentile Wine in the Middle Ages [Hebrew] (Tel Aviv: Am Oved, 2003), and idem, Wine in Ashkenaz in the
Middle Ages: Yeyn Nesekh—A Study in the History of Halakhah [Hebrew] (Jerusalem: Zalman Shazar Center,
2008). For more on some challenges to the Formalist conception of law, and Jewish law in particular, see Daniel
Reifman, “The Role of Rationales in Halakhic Adjudication: A Semiotic Approach” (PhD diss., Bar-Ilan University,
2015), 18-23. Aside from the sources Reifman cites in that section, see also Yair Lorberbaum, “Halakhic Realism”
[Hebrew], Shenaton ha-Mishpat ha- Tvri 27 (2013): 61-130.

33



familiarity with Islamic legal works.” Similarly, if Marcus is right to doubt the existence of a
“universal halakhic norm” from which identifiable deviations could occur, maybe we should
immediately turn to the historical context of a Jewish legal text to determine its author’s
motivations and reasoning. To bring this discussion back to our case, in looking for evidence of
the effect Maimonides’ Islamic milieu had on his Sefer ha-Mitsvot, need we find an “angle of

deflection” in his writing in order to allow us to point to the relevance of Islamic literature?

We will return to that question, but first, let us more deeply examine Soloveitchik’s
theory. Soloveitchik himself has responded to critiques like those described above, explaining
that he is not arguing that, if no deflection can be detected, the jurist “was not influenced by
extraneous force, only that the historian has no basis for claiming that he or she was.”*° Indeed,
this methodology does not deny that non-halakhic factors significantly contribute to the
development of halakhah, to the extent that, contrary to Schremer’s presentation, Aviad Stollman
actually lists Katz and Soloveitchik among those whose theories resemble the realist approach.®!
Rather, Katz and Soloveitchik simply insist that a historian ask whether a source under
consideration can be comfortably explained as an outgrowth of the existing halakhic literature

without engaging other, extra-halakhic matters. If so, it is difficult to prove that those “external”

” To be sure, accounting for Islamic works can sometimes help uncover how Maimonides was indeed responding to
the “needs of the community.” The third principle of enumeration can provide an example. An exploration of
Islamic literature on the topic of legal abrogation can demonstrate that Maimonides was aware of that literature’s
relevance to his discussion of temporary commandments, and that he embedded in that third principle implicit
responses to the charge that Judaism in its entirety had been abrogated by Islam. This will be explored in chapter
four of this dissertation, but it is worth noting here that in including these implicit responses, Maimonides is
motivated by one of the intellectual “needs” of his community; that is, defending Judaism from a common polemical
attack.

80 Soloveitchik, “Halakhah, Hermeneutics, and Martyrdom in Medieval Ashkenaz (Part I of I1),” JOR 94.1 (Winter,
2004): 77-78.

81 Stollman, “Writing the History,” 17-23. As mentioned above, 30, n. 68, Stollman sees some differences between
respective presentations of Katz and Soloveitchik. Moshe Halbertal similarly describes Katz’s principle contribution
to scholarship as calling attention to the manner in which local communal conditions can contribute the overall
development of halakhah; see Halbertal, “Jacob Katz on Halakhah, Orthodoxy, and History,” in The Pride of Jacob:
Essays on Jacob Katz and His Work, ed. Jay Harris (Cambridge: Harvard University Press, 2002), 166-167.
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matters truly impacted the text in question. As will be discussed below, Soloveitchik may be
overstating this position in asserting that “no basis” exists for such a claim, but it is important to
keep in mind that, in Soloveitchik’s words, the “‘angle of deflection’...is not a principle of legal

theory but of rules of proof for a historian.”*?

If a historian wishes to follow this methodology, the traditional commentaries to, and
critics of, the legal works of Maimonides make for a worthwhile starting point. Those
commentaries generally did not pay attention to the historical circumstances of the author, so
their work proves useful in determining the presence of an “angle of deflection.”®? That is to say,
evaluating the legal work of Maimonides solely in light of previously established halakhah
describes the extent of the analysis in most of those traditional responses to Maimonides. Some
of Rabad’s harshest criticism in his glosses to Mishneh Torah, for example, takes the form of
dismissive exclamations like “I do not know his source for this; rather it is his own reasoning.”%*
In response, Maimonides’ defenders, reluctant to ascribe any innovation to the content Mishneh
Torah, come to his support by attempting to identify his halakhic sources.® In this literature,

consistency with, or at least plausible interpretation of, previous rabbinic sources represents

essentially the only criterium for appraising Maimonides’ writing.

82 Soloveitchik, “Drawing Historical Conclusions from Halakhic Sources: Approaches and Limitations” [Hebrew],
in Milestones: Essays in Jewish History Dedicated to Zvi (Kuti) Yekutiel, eds. Etkes, Assaf, Kaplan (Jerusalem:
Zalman Shazar Center, 2015), 112.

83 Mark Cohen provides an example of how to exploit this technique in his discussion of a ruling in Mishneh Torah
about business agency to which ibn Adret (Rashba) objected; see Cohen, Maimonides and the Merchants
(Philadelphia: University of Pennsylvania Press, 2017), 102.

84 Rabad, gloss to Hilkhot Gerushin 8:21. For just a few of the many similar statements in Rabad’s glosses, see
Hilkhot Tum at Met 17:3, Hilkhot Mekhirah 7:3 and 24:8, and Hilkhot Malveh ve-Loveh 20:2. Additionally, see
Rabad’s gloss to the introduction to Mishneh Torah in which he denounces Maimonides’ decision to avoid citing his
sources. For more on this type of criticism, see the section “Critical Glosses and Animadversions” in Twersky,
Rabad of Posquieres: A Twelfth-Century Talmudist (Philadelphia: Jewish Publication Society, 1980), 157-178.

85 For examples, see the commentaries traditionally printed with Mishneh Torah as they respond to the criticisms of
Rabad cited in the previous note.

35



We should not be surprised to find this approach in traditional treatments of
Maimonidean law. After all, as Mark Cohen has written, with respect to the law, “originality in
premodern religious societies was deemed a vice, not a virtue.” That outlook finds expression, he
states, in the fact that “virtually the entire, vast literature of commentary on the Code took (and
takes) as its purpose to establish the Talmudic and post-Talmudic basis for his rulings, to defend
the Code against claims against it on the grounds of innovation.”®¢ Of course, distrust of
originality continued past the era of “premodern religious societies,” something Cohen seems to
acknowledge with his present-tense parenthetical comment “(and takes).” In fact, Mark Shapiro
has shown that what he dubs the “hagiographic approach” has, if anything, only become more
prevalent in the modern period. According to this approach, “the traditionalist commentator must
struggle to find an answer” to explain a ruling of Maimonides which does not appear to conform
to earlier authoritative sources, “either by providing a new source or a new conceptualization of

the halakhah in question.”®’

Shapiro goes on to mention a significant number of exceptions to this rule, offering
examples of traditionalist commentators who eschew this “hagiographic” view of Maimonides
and suggest that some problematic rulings are in fact simply products of mistakes Maimonides
made. Mostly, though not exclusively, living in the medieval period, these commentators suggest
that Maimonides sometimes overlooked or inaccurately cited rabbinic passages, resulting in
incorrect rulings.®® Nevertheless, even in these examples, though the particular stance on how to
study Maimonidean law differs from the more common “hagiographic approach,” we find the

same overarching methodology. Fidelity to halakhic precedent acts as the only lens through

86 Cohen, Maimonides and the Merchants, 147.

87 Mark Shapiro, Studies in Maimonides and his Interpreters (Scranton: University of Scranton Press, 2008), 3-5.
88 See Shapiro, Studies, 5-11. For a list of passages from Maimonides’ legal works in which Shapiro has concluded
that Maimonides erred, see 11-55.
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which to view Maimonides’ work; if a ruling seems to conflict in any way with a rabbinic
passage, the interpreter can either work to find a way to harmonize this conflict or dismiss the
ruling as a mistake in applying rabbinic law. No external, non-halakhic motivations which might

explain Maimonides’ decision enter the discussion.

Given this traditionalist approach in the work of Maimonides’ commentators, their
writings can provide one potential method for uncovering an “angle of deflection;” if they
struggle to understand how a statement of Maimonides aligns with previously established
halakhic sources, a historian might infer that other factors could be at play.® Of course, the
commentators’ traditionalist approach also presents a problem, in that they will sometimes pave
over nuanced innovations Maimonides includes in his writings if a similar-enough rabbinic
source presents itself.”° Thus, a historian looking to ascertain what marks, if any, Maimonides’

historical setting left on his writings should not rely on these commentators excessively.

A number of historians have indeed convincingly demonstrated that Maimonides’ various
presentations of halakhah bear the imprint of his historical environment. Maimonides’ concern
regarding Karaism in his legal works represents one example. He sometimes directly addresses
the extent to which Karaites are legally considered heretics, with implications for the modes of

interaction with them permitted or required for Rabbanites,’! and at times he also explicitly

8 Cohen demonstrates the value of using these traditionalist sources in finding an “angle of deflection” in his work
on Maimonides’ codification of laws relating to types of business partnerships; see Cohen, Maimonides and the
Merchants, 150-151.

%0 Again, Cohen’s work on commercial law in Mishneh Torah can provide a useful example; see Cohen,
Maimonides and the Merchants, 38.

91 Maimonides explicitly refers to them in many places, and Daniel Lasker has shown that Maimonides’ stance on
the status of Karaites shifted over time; see the chapter “Maimonides and Karaism —Mutual Influences,” in Lasker,
From Judah Hadassi to Elijah Bashyatchi: Studies in Late Medieval Karaite Philosophy (Leiden: Brill, 2008), 155-
189, and especially 159-162. For some clear references to Karaites and their status in Mishneh Torah, see Hilkhot
Avadim, 6:6, in which Maimonides mentions the “Sadducees of this time,” and Hilkhot Mamrim, 3:3, where his
discussion of the precise heretical status of those who deny the authority of the Oral Law due to their having been
raised from childhood in a community with that blasphemous belief must be describing the Karaite population. In
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addresses Karaite arguments related to particular laws.’?> However, more relevant to our
discussion are instances in Mishneh Torah or his other legal works in which Maimonides
counters Karaite views without obviously indicating he is doing so. It is these cases which
provide a better glimpse of the way unmentioned historical factors—in this case, the presence of
a prominent Karaite population—affected his presentation of halakhah. Twersky, for instance,
calls attention to the postscript to the introduction to Mishneh Torah, in which Maimonides
explains how rabbinic legislation does not violate the prohibition of adding to the Law, as an
instance of Maimonides implicitly addressing Karaite claims.”® And Soloveitchik himself has
suggested that Maimonides organized the section of Mishneh Torah dealing with the laws of

Sabbath in a particular way in order to subtly respond to unmentioned Karaite opinions.*

Given that Maimonides explicitly mentions the Karaites and their opinions in a few
places in Mishneh Torah, it makes sense to look for other passages in which he only implicitly
responds to them. Yet other, more hidden, historical factors can also be shown to have affected
Maimonides’ legal writing. Mark Cohen’s examination of Maimonidean law through the prism
of Geniza documents, for example, identifies the many laws codified in Mishneh Torah which

bear the marks of the society in which Maimonides worked. Cohen points out that the section of

the example from Hilkhot Mamrim, the standard printed editions of Mishneh Torah contain the phrase “those who
have been born among the Karaites,” but it seems that this formulation is incorrect and Maimonides may not have
explicitly named “the Karaites” here. Yet even if he does not name them, he is quite obviously referring to them; for
a thorough exploration of this passage, see Gerald Blidstein, Authority and Dissent in Maimonidean Law [Hebrew]
(Tel Aviv: Hakibbutz Hameuchad, 2002), 168-20. Blidstein mentions the textual issue of the explicit naming of “the
Karaites” on 185, n. 2.

92 See, for example, Hilkhot Shabbat, 2:3, and Hilkhot Temidin u-Musafin, 7:11.

93 See Twersky, Introduction to the Code, 234. Maimonides may have also had Muslim arguments about abrogation
in mind. At least one Muslim polemicist, al-Samaw’al al-Maghribi, used the existence of rabbinic legislation as an
example of how Jewish law already allows for abrogation; the rabbis must have abrogated the prohibition of adding
to God’s commandments in promulgating their own. See below, chapter four of this dissertation.

% See Soloveitchik, “Mishneh Torah: Polemic and Art,” in Maimonides after 800 Years, ed. Jay Harris (Cambridge:
Harvard University Press, 2007), 327-343. Some have contended that Maimonides wrote Mishneh Torah primarily
as an anti-Karaite work, but both Twersky and Soloveitchik correctly reject such a broad suggestion; see Twersky,
Introduction to the Code, 86, and Soloveitchik, “Mishneh Torah,” 332.
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Mishneh Torah dealing with the laws of charity seems to have been heavily influenced by
contemporary issues related to poverty and charity, issues which Maimonides does not explicitly
invoke but become apparent via Geniza research.”® Elsewhere, Cohen has demonstrated how
Maimonides incorporated novel rulings into Mishneh Torah as a response to the dynamic
mercantile economy of the Mediterranean Islamic world. Prevailing halakhah could not account
for some elements of this economic system, and Jewish merchants were consequently turning to
Islamic courts to adjudicate their cases. Without explicitly saying so, Maimonides worked to
adapt Jewish law to the economic conditions of his day in order to uphold the relevance of
halakhah.?® Cohen’s work provides important case studies for understanding the effect that non-

halakhic factors had on Maimonidean legal works.

Let us now turn from general reflections on extra-halakhic factors in Maimonidean law to
our specific concern, the value of consulting Islamic literature to understand Maimonides’ legal
works. The overarching methodological advice of Katz and Soloveitchik remains useful, though
as we will shortly explore, some qualifications are in order for the purposes of studying the
introduction to Sefer ha-Mitsvot. Gideon Libson makes a similar methodological statement in
expressly discussing potential comparisons between Maimonides’ writings and Islamic law.
Explicitly, Libson takes a cautious stance along the lines of the Katz-Soloveitchik approach,
contending that

the halakhic rulings in Mishneh Torah must be regarded as deriving from

Tannaitic and Amoraic sources, the Geonic literature and Maimonides’

teachers...It is only after the failure of all attempts to reveal Maimonides’ sources

in accordance with these criteria that one may conjecture the existence of some

non-Jewish legal influence upon Maimonides himself or upon his teachers.
However, here again caution is necessary, for mere parallels do not necessarily

%5 See Cohen, “Maimonides and Charity in the Light of the Geniza Documents,” in The Trias of Maimonides, ed.
Georges Tamer (Berlin: De Gruyter, 2005), 65-81.
9 See Cohen, Maimonides and the Merchants.
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provide proof of mutual interaction between two legal systems...Location of such
parallels should be accompanied by some additional evidence, be it only
circumstantial, such as an indication of possible channels of communication and
influence. The Jewish and Muslim legal systems may be likened to two boundless
seas; whoever walks between them is treading a narrow bridge, and much care is
necessary if one is not to stumble and fall.®”

Libson’s conservatism here, while sound to a degree, is not entirely incontrovertible. His

argument contains two different points, both of which require a closer look.”®

Libson begins by making the claim, familiar to us by now, that one needs to exhaust
potential precedents in previous rabbinic writings before turning to the possibility of “non-Jewish
legal influence” on Maimonides. We will return to Libson’s second claim—that parallels alone
do not suffice and that “possible channels of communication” are additionally necessary—but
this first point demands some examination. Libson’s argument here certainly has merit; if a
passage in one of Maimonides’ legal works seems to be a straight transcription of preexisting
halakhah, it would be wrong to claim Muslim scholarship as its source. However, it would be
similarly wrong to disregard automatically the relevance of Islamic literature in a case where
Maimonides’ writing can plausibly be seen as an extension of preceding Jewish works. Jurists,
like all people, form opinions and fashion ideas on the basis of complicated networks of

motivations and stimuli, some acknowledged and some unconscious.

Specifically, it is possible to identify at least three reasons Muslim scholarship should not
be categorically ignored even in cases in which Maimonides’ writing seems to simply echo

established rabbinic legal presentations. First, even if a passage in one of Maimonides’ legal

97 Libson, “Parallels between Maimonides and Islamic Law,” in The Thought of Moses Maimonides: Philosophical
and Legal Studies, eds. Ira Robinson, Lawrence Kaplan, Julien Bauer (Lewiston: Edwin Mellen, 1990), 232-233.
9 To be fair, elsewhere in Libson’s writing, he demonstrates an awareness that this blanket methodological
statement cannot be taken as a hard and fast rule in all cases. In fact, if anything, at times he gives Islamic law too
much credit in shaping Maimonidean law; see below, 44-45, for example, with regard to his mention of
Maimonides’ opinion on polygamy.
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works appears simply to transmit documented halakhah, it may contain more than meets the eye.
Because medieval writers and readers of Jewish law generally disdained, at least outwardly,
innovation in that traditional system, Maimonides made sure to express his originality through
formulations familiar from rabbinic texts and embedding his novel ideas in the content of
established halakhah. Maimonides, no less skilled a writer than he was a thinker, often succeeded
in framing his legal innovations as natural extensions of rabbinic law, and it is quite possible that
he himself considered these modifications to be true, unoriginal representations of the precedent
of the rabbis.”” As referenced above, this sometimes led to Maimonides’ commentators
uncritically identifying certain rabbinic statements as his sources even if Maimonides introduces
subtle changes into the passage. Mark Cohen, in the course of his exploration of the reflections
of the realia of Maimonides’ time in Mishneh Torah, calls attention to several such instances.
Sometimes, he demonstrates, Maimonides’ modifications only become visible when light is shed

on their historical context.!%0

% This is an important question about this phenomenon, and Mark Cohen briefly asks it. He wonders if, in cases
where Maimonides expresses his innovations as seamless transmissions of previously decided halakhah, he thought
he was introducing novel ideas into the legal tradition or if he truly saw what he was writing as actual extensions of
that tradition. While understandably reticent to take a definitive stand on the mindset of a medieval writer, Cohen
suggests that “prima facie, we may hypothesize that, at least on a conscious level, Maimonides did not believe that
he was prescribing new law but rather, expanding what he believed (and wanted others to believe) to be the intention
of the old law;” Cohen, Maimonides and the Merchants, 148.

100 The example of the obligation of a traveler to contribute, when asked, to the charity of the city in which he finds
himself might be such a case. In Hilkhot Mattenot ‘Aniyyim, 7:14, Maimonides codifies this law, writing that “when
a person travels for commerce [bi-shorah]” that person needs to contribute to the charitable funds in the town he is
visiting. Cohen points out that even if this formulation almost exactly parallels a passage in the Talmud (Megillah,
27a-b), the commentators on Mishneh Torah who simply point to that passage as Maimonides’ source do not tell the
whole story. Maimonides adds a word, “for commerce,” not found in the Talmud, reflecting the widespread practice
of Geniza-era Jewish merchants whose business took them all around the Mediterranean and beyond. Cohen even
speculates that Maimonides may have been specifying that only these merchants would be subject to this law and
not others, a significant modification of the Talmud’s ruling, as a leniency for another category of visitors common
in Maimonides’ time; “itinerant travelers...[who] traveled from city to city...[and who] were entered into the local
dole and were even expected to defray some fraction of the poll tax.” Maimonides, Cohen suggests, may have
understood that even if the poor are generally required by Jewish law to contribute some funds, however meager, to
charity, these travelers who were already paying a part of the local poll tax could not also donate to the local charity;
see Cohen, Maimonides and the Merchants, 38-39.
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Cohen deals particularly with economic factors and not Islamic law, but the same could
be said for the latter. Joel Kraemer’s study of how Maimonides uses the five qualifications of
Islamic law to describe various halakhic topics can illustrate this point. Briefly, Islamic law
describes every action as falling into one of five categories: required, recommended, neutral,
discouraged, or forbidden. These categories of possible activities are not foreign to Jewish law,
and Kraemer discusses the possibility raised by some scholars that rabbinic law represents, at
least partially, a source for that scale in Islam.!°! As such, when Maimonides refers to these
categories and even, in his Arabic works, uses the same terms found in Islamic texts, a reader
might understandably see Maimonides as simply applying recognizable halakhic concepts to the
legal topic in question. However, Kraemer shows that Maimonides appears to be drawing from
the systematized structure of the five categories within Islam. That systematization does not exist
with the same rigor in halakhic texts, so even if his writing seems to be fully explainable using
only Jewish sources, a reader would be misguided in ignoring Islamic law and its framing of

these five categories.

Kraemer’s research illustrates one reason we should be cautious in following Libson’s
words of caution. While Libson warns against turning to Islamic law if Maimonides’ legal
writing can be understood in light of established halakhah, sometimes stopping our analysis with
Jewish texts would be a mistake even if those texts apparently suffice as a source. Legal writings,
perhaps especially those by Maimonides, are not always what they seem. Knowledge of Islamic

law can shed light upon his work even if someone unfamiliar with Islam would not necessarily

101 K raemer, “The Influence,” 231-232.
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notice anything unusual. In other words, sometimes the “angle of deflection” is slight or hard to

notice, but it exists nonetheless.

Of course, sometimes Maimonides’ writings truly do represent simple transcriptions of
previous Jewish works. Yet even in those cases, his Islamic milieu should not be automatically
discounted, as Sarah Stroumsa points out in response to Libson’s methodological note. “In cases
[for which there exists a Jewish legal precedent],” she writes, “Islamic influence can be
manifested in emphasizing the importance of a particular topic or in choosing a direction of
adjudication from among the existing Jewish precedents.”'%? In these cases, detecting the marks
of Islamic literature on Maimonides’ work might prove more difficult and their importance
harder to prove. Nevertheless, we should not discount the way the culture of Maimonides’
environment impacted his interpretive and adjudicative choices. Gerald Blidstein, describing
Maimonides general approach in Mishneh Torah, remarks that “as codifier, then, Maimonides
decides which view to accept as authoritative, how to interpret it, and when and how to deploy
it.” Therefore, Blidstein asserts, “even literary structure and the recapitulation of Talmudic
materials are frequently not neutral or fortuitous. Rather than expecting broad jurisprudential

announcements, we should be prepared for delicate textual excavation.”!%

Blidstein highlights what most readers of Maimonides know: even when he seems to
simply quote the Talmud or copy a longstanding position, careful examination of his writing and

analysis of other scholars’ work on that topic will sometimes reveal creativity and innovation not

102 Stroumsa, “Was Maimonides an Almohad Thinker? [Hebrew],” in Alei Asor: Proceedings of the Tenth
Conference of the Society for Judeo-Arabic Studies, eds. Daniel Lasker and Haggai Ben-Shammai (Beer Sheva:
Ben-Gurion University Press, 2008), 153-154, n. 12.

103 Blidstein, “The ‘Other’ in Maimonidean Law,” Jewish History 18:2-3 (2004): 174.
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immediately apparent without this “delicate textual excavation.”'* In a given passage,
Maimonides may simply echo earlier rabbinic writings, but familiarity with Islamic thought
could help us excavate under that quote as we question why Maimonides decided on that ruling

and probe the rationale behind his application and interpretation of it.

Libson himself, certainly aware of this possibility, sees Islamic influence in Maimonides’
citation of a rabbinic ruling regarding polygamy.!% Maimonides rules that a man may marry as
many women as he likes provided he is able to meet the halakhically required level of support
for each one.!% In allowing a man to marry multiple wives, Maimonides rejects the opinion of
one sage in the Talmud who prohibits polygamy and sides with another who permits it. Yet, in
Maimonides’ time, the Jewish world did not universally accept polygamy, with most scholars
who lived Christian Europe prohibiting it. Beginning as early as the medieval period, some
Jewish writers actually explained Maimonides’ ruling as stemming from his Muslim
environment; the 13"-14" century Spanish scholar Yom Tov b. Abraham Asevilli (Ritva)
remarks that “it seems to me that Maimonides only permitted marrying many wives today [ba-
zeman ha-zeh] due to the custom of the land of the Ishmaelites who practice [polygamy].”!%’

Libson, then, is not the first to point to Maimonides’ Islamic environment in explaining this

ruling which, again, is taken directly from the Talmud.

104 We should note that elsewhere, Blidstein expresses some skepticism about the relevance of Islamic legal writings
to Maimonides’ works, and we will shortly return to his doubts in this regard.

105 1 ibson, “Maimonides’ Halakhic Writings Against the Background of Muslim Law and Jurisprudence of the
Period” [Hebrew], in Maimonides: Conservatism, Originality, Revolution, ed. Aviezer Ravitzky (Jerusalem: Zalman
Shazar Center, 2008), vol. 1, 258.

106 Mishneh Torah, Hilkhot Ishut 14:3.

107 Ritva, Commentary to Babylonian Talmud, Yevamot 44a. Ritva might not have been the only one to make such a
claim; a comment attributed to his teacher, Solomon ben Abraham ibn Adret similarly points to the “custom of the
Ishmaelites” as an influence on Maimonides’ stance on polygamy, though this attribution to ibn Adret may be
inaccurate; for more on this question of ibn Adret’s stance on polygamy, see the articles by S.Z. Havlin cited in the
following note.
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We should note, though, that the controversy among medieval Jewish scholars about
polygamy did not relate to the Talmudic dispute. It seems everyone agreed that the law should be
decided according to the opinion permitting a man to marry multiple women. Rather, those
scholars in Christian Europe who prohibited polygamy were following a decree traditionally
ascribed to Gershom b. Judah (960-1040) which became authoritative in Ashkenaz and
surrounding lands;'%® this is probably what Ritva refers to in mentioning “today.” Perhaps, then,
it would be more accurate to say that Maimonides permitted polygamy not because of his
Muslim environment, but because he did not have the pressure of Christian society pushing him
to prohibit it, as his Christian counterparts did. As Goitein writes, when it comes to the practice
of polygamy, “the influence of the Islamic environment might have been operative in so far as it
perpetuated the license granted by Talmudic legal theory and practice.”'? Nevertheless, even if
Maimonides’ ruling on polygamy in particular does not represent the most telling example of the
effect of Islamic norms on his thinking, Ritva, and Libson in following him, is right to
acknowledge that Maimonides’ cultural background could influence his decisions, even if those

decisions take the form of verbatim quotes from rabbinic literature.!'°

Furthermore, even in cases in which Maimonides does simply quote from his Geonic or
Andalusian predecessors, those predecessors themselves could have been drawing, consciously

or not, from their Islamic environments. In cases like this, it would still be fair to present

108 For more on this decree, and its spread to Provence and Spain in particular, see S.Z. Havlin, “The Enactments of
Rabbenu Gershom Me’or ha-Golah” [Hebrew], Shenaton ha-Mishpat ha- ‘Ivri 2 (1975): 200-257, and idem, “New
Light on the Enactments of Rabbenu Gershom Me or ha-Golah” [Hebrew], Shenaton ha-Mishpat ha- ‘Tvri 11-12
(1984-1986): 317-335.

109°S D. Goitein, “The Interplay of Jewish and Islamic Laws,” in Jewish Law in Legal History and the Modern
World, ed. Bernard Jackson (Leiden: Brill, 1980), 72.

119 For more on polygamy in the Geniza world, see Mordechai Akiva Friedman, Ribuy Nashim be-Yisrael
(Jerusalem: Mosad Bialik, 1986); idem, “Menahem ben Aaron ibn Zemah’s Anti-Polygyny Torah Commentary from
the Geniza,” in Minhah le-Nahum: Biblical and Other Studies Presented to Nahum M. Sarna in Honour of his 70"
Birthday, eds. Marc Brettler and Michael Fishbane (Sheffield: Journal for the Study of the Old Testament, 1993),
103-116.
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Maimonides’ work as being informed by Islamic law, albeit filtered through Jewish writings.
Many of Maimonides’ intellectual forebears living in Islamic lands display an undeniable
knowledge of Islamic law and a willingness to borrow elements of its structure and content in
their compilations. The markings of Islamic legal writing can indeed be seen in particular rulings
made by Geonic or Andalusian jurists who preceded Maimonides.!!" And beyond individual
rulings, some Jewish writers living under Islam seemed to have adopted and adapted notions of
Islamic legal theory (usiil al-figh) in their thinking about the overarching structures and methods
governing Jewish jurisprudence.''? Consequently, even if it can be shown that a passage in
Maimonides’ legal works represents a direct adoption of a previous Jewish scholar’s work,

Islamic law and culture remain relevant in studying the passage in question.!!3

' Libson himself has done quite a bit of work on this; for some examples, see his Jewish and Islamic Law: A
Comparative Study of Custom During the Geonic Period (Cambridge: Islamic Legal Studies Program, Harvard Law
School, 2003); idem, “Betrothal of an Adult Woman by an Agent in Geonic Responsa: Legal Construction in
Accord with Islamic Law,” in Esoteric and Exoteric Aspects in Judeo-Arabic Culture, eds. Benjamin Hary and
Haggai Ben-Shammai (Leiden: Brill, 2006), 175-189; idem, “Legal Status of the Jewish Woman in the Gaonic
Period: Muslim Influence—Overt and Covert,” in Developments in Austrian and Israeli Private Law, eds. Herbert
Hausmaninger, et al (Vienna: Springer Verlag, 1999), 213-243; idem, “The Custom of Supplement to the Ketubah
Based on ‘Appropriate Mohar’ for a Wife Who Has Lost Her Ketubah” [Hebrew], Sefunot: Studies and Sources on
the History of the Jewish Communities in the East 5 (20) (1991): 71-94.

112 For some examples, see Moshe Zucker, “Fragments of the Kitab Tahstl al-Shara’i * al-Sama iyya” [Hebrew],
Tarbiz 41:4 (1972): 373-410; idem, “The Rabbanite-Karaite Controversy Regarding ‘aseh doheh lo ta ‘aseh”
[Hebrew], Dine Yisrael 6 (1975): 181-194; Libson, Jewish and Islamic Law; David Sklare, Samuel ben Hofni Gaon
and his Cultural World: Texts and Studies (Leiden: Brill, 1996), 55-56; Gregor Schwarb “’Usul al-figh im jiidischen
kalam des 10. und 11. Jahrhunderts: Ein Uberblick,” in Orient als Grenzbereich? Rabbinisches und
aufSerrabbinisches Judentum, eds. Annelies Kuyt and Gerold Necker (Wiesbaden: Harrasowitz Verlag, 2007), 77—
104; Miriam Goldstein, “Abii I-Faraj Hartin (Jerusalem, 11" ¢.) on Majaz, between Usiil al-Nahw, Usiil al-Figh, and
Ijaz al-Qur’an,” Der Islam 90:2 (2013): 376-411.

113 In fact, Blidstein argues that probing Maimonides’ connections to the Islamic world should be seen “in a
way...[as] partly an aspect” of studying “Maimonides as part of the geonic tradition.” He makes that case because,
in regard to the notion of contextualizing Maimonides in his Muslim milieu, Blidstein submits that “the basic issue
is not really Maimonides and his environment but rather the geonic movement as a whole, Jewish life in the orbit of
Islam as a whole, and its non-Jewish environment;” see Blidstein, “Where Do We Stand in the Study of
Maimonidean Halakhah?” in Studies in Maimonides, ed. Isadore Twersky (Cambridge: Harvard University Center
for Jewish Studies, 1990), 28. Blidstein may be overstating this point; though he correctly connects the question of
Maimonides’ Islamic context to the question of Islam’s mark on previous Jewish scholarship, he is unnecessarily
reluctant to study the effects of the Islamic environment on Maimonides in particular. We will shortly address
Blidstein’s hesitation on this matter.
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In summary, Libson’s first methodological point—that if a Jewish precedent for
Maimonides’ writing exists, a historian should not introduce Islamic law into the discussion—
requires three qualifications. First, Maimonides may not be adopting that precedent as precisely
as it might seem. At times, his wording subtly differs from the source he ostensibly is quoting,
and the significance of those differences can sometimes only be appreciated if we account for
other factors, such as Islamic law. Second, even when Maimonides does copy previous rabbinic
literature exactly, there might have been alternative options available to him; the effects of his
Islamic milieu could have played a part in guiding his adjudicatory or interpretive decisions.
Finally, Maimonides may indeed simply be following the example of a Jewish predecessor, but

that predecessor himself may have been drawing from Islamic thought.

Libson’s second point also deserves a closer look. He argues that even if a parallel to
Islamic law reveals itself, in order to posit the existence of “interaction” between Jewish and
Islamic law, it is necessary to identify “possible channels of communication” between the
particular Jewish and Muslim writers in question. There is little reason to quibble with this;
demonstrating that Maimonides’ legal writing displays the marks of Islamic scholarship requires

questioning how Maimonides came to be familiar with that scholarship.

Nevertheless, contrary to Libson’s implication, we are not confronted by a dire need to
find particular evidence of any “channels of communication” for each individual parallel. This is
not to say that Libson, when he wrote his methodological advice, was unnecessarily cautious.
Libson wrote those words in 1990, and while scholarship comparing Maimonidean and Islamic
law certainly existed then, the almost three decades since have seen this field expand to a
significant degree. Blidstein, in an article also published in 1990, acknowledged that comparing

the Maimonidean and Islamic legal writing could be a fruitful enterprise, but insisted that “it is a
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delicate issue. We do not know, to begin with, the extent of Maimonides’ involvement with
broader Islamic culture.” Blidstein seems to be implicitly making the same point we saw in
Libson’s writing; to posit connections between Maimonides and Islamic law, we would need to
be sure that Maimonides could plausibly have been aware of such Muslim legal scholarship.
Blidstein is unsure if we can assume he would have been familiar with Islamic law, and Libson

insists on identifying possible points of contact that can explain a particular parallel.

Again, in 1990, this position made sense. Yet to hold the same methodological stance
now would be to ignore about thirty years of scholarship which has demonstrated Maimonides’
keen awareness of Islamic culture and literature. In a more recent publication, Sarah Stroumsa
pushes aside Blidstein’s hesitancy, arguing that “quite contrary to this cautious scholarly stand,
however, we do know the extent of Maimonides’ involvement in the wider culture.” Stroumsa
points out that with regard to fields like science and philosophy, “we know he was deeply
immersed in this culture, and did his best to remain abreast of the developments that occurred in
it. The reluctance to acknowledge his familiarity with Muslim law is therefore puzzling,
particularly since there is no evidence for such reluctance on Maimonides’ part.”!'# Stroumsa
may be correct to dismiss Blidstein’s hesitation, but again, she has the benefit of decades of
research that was unavailable to Blidstein when he wrote that. Much of that research has actually
been done by Libson, who perhaps has done the most to call attention to the relevance of Islamic
law on medieval Jewish law in general and Maimonides’ writings in particular. Stroumsa herself
has also worked to show Maimonides’ awareness of Islamic law, focusing in particular on what

she saw as connections to Almohad legal writings by Ibn Tumart. And even some critiques of

114 Stroumsa, Maimonides in His World, 65.
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Stroumsa’s position only question the connection to the Almohads in particular, but confirm

Maimonides’ familiarity with other strands of Islamic legal literature.!!

Additionally, the scholarly debate about whether or not Maimonides outwardly lived as a
Muslim for a time seems to have tipped to one side over the last few decades, with possible
ramifications for this question of his knowledge of Islamic law. While one can certainly find
dissenting voices, !¢ it appears that the balance of the evidence indicates that during his time in
North Africa, before he emigrated to Egypt, he presented himself as a Muslim in order to escape
the potentially fatal Almohad persecution of non-Muslims.!'!” During this time, he apparently
publicly studied Islamic religious literature, and there is no reason to assume that those studies
did not include legal works. In fact, Ibn Abi Usaybi‘a, a Muslim physician in Cairo who knew
Maimonides’ son, Abraham,'!® records a report that prior to his arrival in Cairo, Maimonides had
converted, memorized the Quran, and “engaged in the study of Islamic law [ishtaghala bi-I-

figh),” only to revert to Judaism upon moving to Egypt.!'® Of course, Maimonides’ familiarity

115 Marc Herman, for example, has made a convincing case for looking to Andalusian Maliki sources to explain
certain elements of Maimonides’ legal thought instead of turning to the Almohads; Herman, “Maimonides’s
Presentations of the Oral Torah in their Islamic Contexts,” presented at the conference of the Association of Jewish
Studies, 2018. This paper will form the basis of a chapter in Herman’s forthcoming monograph, Imagining
Revelation: The Oral Torah in an Islamic Key; my thanks to the author for sharing this chapter draft.

116 See, for example, Herbert Davidson, Moses Maimonides: The Man and His Works (Oxford: Oxford University
Press, 2005), 17-28.

7 See Kraemer, Maimonides: The Life and World of One of Civilization’s Greatest Minds (New York: Doubleday,
2008), 116-124; Amir Mazor, “Maimonides’ Conversion to Islam: New Evidence” [Hebrew], Pe ‘amim: Studies in
Oriental Jewry, 110 (Winter, 2007): 5-8; Mordechai Akiva Friedman, Ha-Rambam, ha-Mashiah be-Teman, ve-ha-
Shemad (Jerusalem: Ben Zvi Institute, 2002), 31-37. It should be noted that none of the above works makes the
claim that Maimonides unquestionably did convert; rather, they either lean to that side or, in the case of Friedman,
simply point out some flaws in the arguments of those who think Maimonides did not convert without definitively
stating that he did so.

118 Ibn Abi Usaybi‘a, Kitdb ‘Uyiin al-Anba’ fi Tabaqat al-Atba’, ed. ‘Amir al-Najjar (Cairo: al-Hay’ah al-Misriyah
al-‘Ammah lil-Kitab, 2001), vol. 3, 460.

119 Tbn Abi Usaybi‘a, vol. 3, 458. Davidson does not give this source much credence, arguing that, with regard to the
Quran and Islamic law, “Maimonides never reveals familiarity with either subject;” see Davidson, Moses
Maimonides, 19. Davidson’s assertion about Maimonides’ lack of familiarity is hard to support; as mentioned above,
there is, at the very least, significant circumstantial evidence that Maimonides’ legal writings bear the occasional
marks of Islamic law.
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with Islamic scholarship need not be confined to the short period he presented himself as a
Muslim convert, and even if those scholars skeptical he ever feigned conversion are correct,
Maimonides would likely still have become acquainted with Islamic law. Given his intellectual
appetite and connections to Islamic society, it is certainly reasonable to assume that if a work of
Islamic law would have been studied by an educated Muslim in Maimonides’ time, Maimonides

himself would likely have been aware of it.

To return to Libson’s desire for evidence of “channels of communication” between
Jewish and Muslim jurists when deciding if a legal parallel truly constitutes an interreligious
connection, we can state that at least in Maimonides’ case, his knowledge of Islamic law can
essentially be presumed. Again, his intellectual energy and his well-established relations to the
Islamic scholarly world make it difficult to doubt his familiarity with Islamic legal thought. To
use an example discussed at length in chapter four, if there exists a parallel between the way Ibn
Hazm and Maimonides write about temporary commandments, it is fair to operate under the
supposition that Maimonides was familiar with Ibn Hazm’s works, either directly or indirectly,
or that the two drew from similar sources, or that this parallel reflects other common
environmental influences. That is to say, even if we cannot find specific evidence that
Maimonides had read the legal writings of a particular Muslim writer, that writer’s opinions still
prove important in exploring the work of Maimonides if similarities between the two authors

appear.

In fact, though Stroumsa refers to the methodological hesitancy of Blidstein as a
“cautious scholarly stance,” given what we know about Maimonides’ familiarity with Islamic
scholarship, it seems that it would be rather incautious to overlook this important factor in

Maimonides’ intellectual career. This is not to say that we should abandon entirely

50



Soloveitchik’s general methodological guidance when studying the impact of Islamic law on
Maimonides’ writings. Rather, we need to expand the criteria for what qualifies as an angle of
deflection. For instance, if Maimonides is the first to write an opinion or frame an issue in a
particular wayi, it is worth looking into the possibility of his Islamic milieu playing a role in that.
This holds true even if a Jewish scholar living outside the Islamic world could have taken the
same position. Just because a jurist in Ashkenaz could conceivably have written something
similar, if no such jurist actually did, it is worth questioning if Maimonides was the first because
of his particular environmental factors. The chapter following this one provides a good example.
Maimonides structured his principles of enumeration in a particular format; he offers a succinct
phrasing of each principle, then proceeds to explicate it more fully with examples and test-cases.
There is no reason a Jewish legal scholar in Christian lands who had an eye for rigorous
organization could not have done something similar, but, at least according to the material that
has survived, it seems none actually did. Prima facie, nothing about this format binds it to an
Islamic context. But since it was someone living in that context who introduced it into Jewish
literature, it is worth examining whether literature from that milieu can provide a model
explaining whence this format of Sefer ha-Mitsvot came. Again, Maimonides being the first to
write like this may not represent a sufficient angle of deflection according to Soloveitchik’s
standards given that there is no reason a Jewish writer, in any environment, shouldn 't use this
structure. Nevertheless, the fact that no such writer before him employed this format in any work

can indeed push us toward the Islamic context in trying to explain why he did so.!?°

Some might wish to disregard all the above indications that Maimonides did indeed draw

from a familiarity with Islamic law. Or, to put this more fairly, some might insist that the

120 See the following chapter for much more on this question.
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conservatism of halakhah, especially as it stood in Maimonides’ time, dictates that in the absence
of a glaring, unmistakable angle of deflection, Jewish tradition should be seen as the only source
from which he extracted his rulings. Even so, the present study of Sefer ha-Mitsvot would still be
justified in viewing Islamic legal writing as an important factor in this work of Maimonides. The
conservatism of halakhah in particular manifests itself primarily in the content of the law and
less in the form of its presentation or in underlying questions of legal theory. For our purposes, in
exploring the marks of Islamic literature on Sefer ha-Mitsvot, we will largely focus on aspects of
Maimonides’ organization of his introduction,'?! the way he frames certain principles,'?? and his
description of issues of legal theory.'?? Such matters had a less established, and less rigid,
position in pre-Maimonidean Jewish literature than did the substance of the law itself—its
specific obligations, prohibitions, and rulings. Naturally, then, some of the factors which
contributed to Maimonides’ presentation and discussion of matters of legal theory might more
conceivably be found in “outside” sources than would his sources for a particular ruling.'?* The
methodological warnings of Katz and Soloveitchik may well still apply, but at the very least, the
degree of the angle of deflection need not be as great when merely the presentation of the law,

and not the law itself, is at issue.

121 For example, the next chapter will discuss his choice to present his introductory principles in the form he did.
122 Such as the way he implicitly responds to Muslim arguments about abrogation in his discussion of temporary
commandments in principle three, as will be explored in chapter four.

123 To be dealt with most extensively in chapter three.

124 Of course, as is clear from some of the examples above, his rulings on specific areas of halakhah do certainly
bear the marks of his Islamic society at times. I mean only to say that even were one to demand an eye-catching
angle of deflection due to the conservatism of medieval halakhah, that conservatism does not present itself to the
same extent for most of the issues this study of Sefer ha-Mitsvot explores.
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The Cultural Context of Asl/Usil as Used by Maimonides in Sefer ha-Mitsvot

We have seen that Maimonides’ inclusion of guiding principles as an introduction to his count of
the 613 commandments represents a noteworthy and innovative contribution to the genre of
commandment enumeration. Given that he was the first to organize his book of enumeration in
this way, it is worthwhile to investigate the import of his presentation of these principles. He
lists his fourteen principles in a distinctive manner, beginning each with a concise statement of
the rule, introduced by the word al-as/, and he follows each statement with a longer discussion of
the principle in question. As it characterizes and organizes his fourteen rules for enumeration,
the word asl, so ubiquitous in Maimonides’ introduction, carries some significance. It would
seem reasonable to simply render as/ in this context as “principle,” as these are in fact principles
and that is a reasonable translation of the word as/.! But if we were to let a basic translation
suffice in explaining the place of that term here, we would miss an important aspect of
Maimonides’ introduction. When we look at the cultural environment in which he worked, we

will see the implications of presenting these principles by using the word as/ in the way he did.

This chapter explores the ways in which the introduction to Sefer ha-Mitsvot seems to be
modeled after a genre of Islamic legal writing dedicated to identifying and explaining what
eventually came to be called the gawa ‘id fighiyya, legal principles. These principles were, in
Maimonides’ time, marked as usi/, and since the form of Maimonides’ introduction bears an
unmistakable resemblance to works of this genre that would have been available to him, his use
of asl here should be seen in this context. Additionally, the appearances of the word as/ in

Maimonides’ other legal works further attest to his awareness of Muslim treatments of the

! See below in the appendix to this chapter for a survey of how this word has been rendered in the Hebrew
translations of Sefer ha-Mitsvot.

53



qawa ‘id fighiyya, lending support to the notion that he consciously drew from this genre in
constructing his introduction. Muslim writers ascribed enormous importance to legal principles,
and viewed identifying them as serving several critical functions. The frequency at which such
principles appear in Maimonides’ works, the language he uses to mark them, and the functions
he ascribes to them all suggest that he was no stranger to Islamic discussions of the gawa id
fighiyya. Just as works of Islamic legal theory in his time carved out a particular role for such
usil in the overall legal system, Maimonides saw the existence of legal principles as a critical

element in the system of halakhah.

While previous Judeo-Arabic works also described legal principles as usii/, they did not
display any consistency in doing so. The word as/ was only sparingly used in this way, and we
can attribute the few cases where it is used that way to the fact that a as/ can literally mean
“principle.” For Maimonides, though, as/ became a technical term of art, referring to a particular
and defined item within the Jewish legal system. It would seem, then, that Maimonides drew
from Islamic notions of legal principles in his other works, but he actually adopts the form and
structure of the early works of the gawa ‘id fighiyya genre in his introduction to Sefer ha-Mitsvot.
As we will see, it makes sense that he would fashion his introduction in the style of those Islamic
works, as the purposes Muslim jurists identified for the gawd id seem to match Maimonides’

reasons for listing his principles of enumeration.

A Possible Source in Jewish Literature: Usil for Resolving Rabbinic Disputes

Even if no previous commandment enumerator had specified principles of enumeration, it would
be advisable to search for any type of Jewish precedent for these introductory usiz/. At the very
least, this exercise would demonstrate whether turning to Islamic sources is in fact worthwhile.

Perhaps our best chance for finding something in Judeo-Arabic literature which resembles these
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principles lies in compilations of rules of adjudication, which predated Maimonides by centuries
and appear prominently in the enigmatic geonic work Seder Tanna’im ve-Amora’im. That work,
which was excerpted, copied, and commented on throughout the geonic period and beyond,
presents the chronology of the generations of sages whose opinions are recorded in the Mishnah
and Talmud, explains certain ubiquitous rabbinic terms, and offers other information helpful to
one studying these texts. In addition, it sets down rules about how to resolve the many disputes
that make up the majority of the Talmud. For instance, “any time the House of Hillel disagrees
with the House of Shammai, the law is according to the House of Hillel...and any time R. Aqiba
or R. Jose or Rabbi [Judah the Prince] disagrees with any other sage, the law is according to
them.”® These rules found their way into other works inspired by Seder Tanna’im ve-Amora’im
and became something of a feature of geonic writing.3

These principles could bear some significance for our study for two reasons. First, and
most basically, these rules, like Maimonides’ enumeration principles, are characterized, at least
once, by the term asl.* In and of itself, this might not be so significant, but there may be more to
the comparison than a simple semantic parallel. These general principles were designed to help
decide how to rule in a specific case, and when Maimonides wanted to lay out principles to help
decide how to count specific commandments, it is possible he saw these usii/ of adjudication as a
possible model. The second reason these rules in Seder Tanna im ve-Amora’im deserve our
attention relates to the form in which they are presented. Specifically, they are organized in list

form. While passages naming specific exceptions or adding clarification do often break up the

2 See Shraga Abramson, “Le-Toledot Nusah ‘Seder Tanna 'im ve-Amora’im’,” in Studies in Rabbinic Literature,
Bible, and Jewish History: In Honor of Prof. E. Z. Melamed, eds. Gilat, Levine, Rabinowitz (Ramat Gan: Bar Ilan
University, 1982), 230.

3 For more on this anonymous composition and its influence, see Robert Brody, The Geonim of Babylonia and the
Shaping of Medieval Jewish Culture (New Haven: Yale University Press, 1998), 274-282, and Abramson, “Le-
Toledot,” 215-229.

4 See Abramson, “Le-Toledot,” 234.
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list, the structure of this section is simply a catalog of page after page of rules for deciding
between particular sages. Maimonides may have seen this list of usi/ as a handy template for his

introduction.

This connection between the introduction to Sefer ha-Mitsvot and the rules of
adjudication in Seder Tanna im ve-Amora im, though, seems undeniably tenuous for various
reasons. Chiefly, while both can indeed be described as “lists,” they do not truly appear similar
in any significant way. Maimonides begins each principle with “al-as! al-awwal...al-as! al-
thani..., etc.,” an organizational strategy not found in the geonic work which simply states each
rule without any introduction, one after the other. As mentioned above, the word as/ is used to
describe these rules, but even that is only done in passing. And, aside from using “al-as/” as a
demarcating introduction to each principle, Maimonides’ structure differs radically in another
way. He states each principle concisely and in general terms, and then follows each succinct
statement with at least a paragraph, and sometimes multiple pages, of explanations and
illustrative cases which elucidate and defend the principle. While Seder Tanna 'im ve-Amora’im
does frequently interrupt its list in order to clarify a particular rule, it is generally only to qualify
it, not illustrate it. For example, after the above principle about the law following the opinion of
the House of Hillel, we are told of a specific case which represents an exception and also, more
generally, that “where the House of Hillel concedes to the House of Shammai, obviously the law
is according to [the latter].” The purpose of these short interjections seems vastly different from

that of Maimonides’ explanations of his enumeration principles.

These differences can, perhaps, be explained away if we take into account Maimonides’
penchant for organizational creativity and innovation. That is to say, maybe the list of guiding

principles of adjudication inspired his own list of guiding principles of enumeration, and he then
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created a new structure and style to suit his particular goals and organizational preferences. If so,
Seder Tanna 'im ve-Amora im might represent a Judeo-Arabic precedent for Maimonides’
introduction, but, admittedly, this geonic compilation only seems relevant for a study of Sefer
ha-Mitsvot if we insist on finding a precedent in Jewish sources. Yet, as was just mentioned,
Maimonides’ writings routinely exhibit revolutionary or inventive thought, giving us little reason
to demand a precedent at all. Having said that, if we broaden our search and look outside Jewish
sources, we do indeed find a genre of literature which we can far more plausibly view as a model

for Maimonides’ introductory usil.
“Asl” as a Technical Term in Maimonides’ Islamic Milieu

In the first chapter, we looked at the importance of accounting for the Muslim milieu in which
Maimonides worked for evaluating his writings, and the matter of the term as/ in his introduction
1s no exception. When examining possible Islamic influences on Maimonides’ use of this word
in particular, we should acknowledge the work of Sarah Stroumsa, who has offered a compelling
account of Maimonides’ tendency to include usi/ in all aspects of his writing.> She describes the
inclination on the part of ibn Tumart and other Almohad writers to return to the basic
foundations [usiil] of Islam and to reject the “study of casuistics (furi ).’ Maimonides lived
under the Almohads between the time they conquered Cordoba, when he was ten years old, and
the point at which he left Fez, at about age twenty-seven.” Stroumsa outlines the mark they left

on his thinking and on his writing, and with regard to the law, she points out that Maimonides

3 See the chapter entitled “An Almohad ‘Fundamentalist’?” in Stroumsa, Maimonides in his World, 52-83.

¢ Stroumsa, Maimonides in his World, 55. Stroumsa sees ibn Tiimart as pushing back against the Maliki legal
tradition in al-Andalus which, she explains, was focused more on the study of the furi .

7 His whereabouts between his family’s flight from Cordoba and their arrival in Fez are not completely accounted
for, nor are the reasons his family chose to emigrate to the Almohad capital; see Kraemer, Maimonides: The Life and
World, 41, 83-124.
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saw the importance of returning “to the primary sources of legislation (usi/) and to avoid

casuistics (furii ‘) as much as possible.”®

However, Stroumsa’s treatment of Maimonides’ use of as/ fails to completely satisfy.
She categorically states that “wherever Maimonides employs the term usi/ he intends it in the
precise technical meaning that this term had in his milieu.”® That is something of a vague
assertion given the range of meanings which we will shortly see that as/ has, so even if it were
true that Maimonides always intends the “precise technical meaning,” there exist enough
technical meanings to effectively render Stroumsa’s argument of limited use. She mentions in
passing that he “uses the term usii/ to denote the guiding principles of legislation,” referencing
the usil in the introduction to Sefer ha-Mitsvot,'° but does not explain how that use fits into his
milieu. It is certainly true, though, that in order to get a sense of what Maimonides meant by a
word, it is crucial to uncover what that word meant at the time he was writing. Stroumsa has
given us a good start, and she does demonstrate the link between Maimonides’ desire to return to
the sources of law and that of the Almohads. Yet, for our purposes, we need to look closer at the
meaning to which she only nods, the “guiding principles of legislation” as reflected in Sefer ha-

Mitsvot.

In Islamic legal literature, as/ has a number of denotations. Perhaps the most well-known
legal sense of as/, and the one Stroumsa seems to have had in mind in her treatment of this topic,
appears in the phrase usii/ al-figh. This term collectively refers to the canonical texts or
traditions and their attendant hermeneutical devices through which a legal scholar can determine

the content of positive law. These are the sources of the law, and the laws themselves are

8 Stroumsa, Maimonides in his World, 64.
9 Stroumsa, Maimonides in his World, 82.
10 Stroumsa, Maimonides in his World, 82, n. 53.
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considered branches, furii . We will have the opportunity to explore usii/ al-figh more deeply in
the next chapter, in which we will look at some possible connections between various aspects of
Sefer ha-Mitsvot and this science of Islamic jurisprudence, and we will see that several of these
rules of enumeration display parallels to principles of Islamic legal theory. However, not all of
them do; some have nothing to do with establishing or mining the sources of law, even to the
extent that this field pertains to the exercise of commandment enumeration, so it would be
difficult to argue that when Maimonides writes “al-asl/...al-asl...etc.” to begin each principle, he

is referring to the sense of as/ in the phrase usil al-figh.'!

Asl, though, had another important meaning in Maimonides’ era; namely, “a legal
principle that covers several individual cases,” ' and it is this meaning which demands our
attention in a study of the introduction to Sefer ha-Mitsvot. These legal principles came to be
known as gawa ‘id fighiyya, often translated as “legal maxims,” and in the two or three centuries
before Maimonides’ lifetime, these gawa id began to be identified and collected in dedicated

works.!3 We will soon survey the history of this genre, but for now, it is enough to state that in

111t is worth briefly touching on another common meaning of as/, one that Maimonides also utilizes in Sefer ha-
Mitsvot. Besides referring to a source of jurisprudence itself, as/ carries a particular sense in the context of giyds, an
important legal exercise in usil al-figh. As will be discussed in the next chapter, giyas (usually translated as
“analogy”) represents the technique of deriving a new law from a comparable case for which the law is already
known. The original, known case is considered the “root [as/]” from which the ruling for the similar but unknown
case, the “branch [far ],” is derived. Maimonides himself explicitly uses this meaning of usi/ and furi * in his second
principle to describe what he classifies as the Jewish form of giyas. Obviously, though, despite his evocation of this
sense of the word in one of the principles in the introduction to Sefer ha-Mitsvot, this sense of as/ cannot fit the
meaning the term in introducing each enumeration principle.

12 Wolthart Heinrichs, “Qawd ‘id as a Genre of Legal Literature,” in Studies in Islamic Legal Theory, ed. Bernard
Weiss (Leiden: Brill, 2002), 374. Heinrichs writes that as/ has three meanings, identifying its sense of “source of the
law” and its use in giydas as the other two. In truth, though, this does not exhaust the number of meanings as/ has in
Islamic law. For example, it can also refer to an assumed status quo (like a person’s state of ritual purity).
Additionally, usil al-figh, at least in an earlier period of Islam, could refer to the areas of law considered
fundamental to religious life. This meaning, though, seems to have fallen out of common use before Maimonides
was born; see Ahmet Temel, “Usiil al-Sunna: The Tenets of Islamic Orthodoxy and Orthopraxy According to
Traditionalists (Ahl al-hadith),” in The Sunna and its Status in Islamic Law: The Search for a Sound Hadith, ed.
Adis Duderija (New York: Palgrave Macmillan, 2015), 43.

13 Heinrichs’ article cited in the previous note was among the first English language discussions of the gawa ‘id
fighiyya and, therefore, was necessarily broad and inconclusive. Nevertheless, it was a marked improvement over
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its early stages, writers more commonly used the term wusi/ to represent these maxims instead of
calling them gawa ‘id, the word by which such principles would ultimately come to be known

after Maimonides’ time, when this genre began to truly flourish.'#

Eventually, the relationship between the usi/ in the sense of usii/ al-figh and the usi/ in
the sense of gawa ‘id fighiyya became a topic of debate among Islamic jurists. Shihab al-Din al-
Qarafi (1228-1285), for instance, explains that “the great Muhammadan shari ‘a includes roots
and branches [usil wa-furi ‘). Its usil are of two types; one of them is what is called usil al-
figh...and the other type, magnificent comprehensive legal maxims [gawa ‘id kulliyya fighiyya
jalila].”> Al-Qarafi characterizes the gawa ‘id as one of the two types of usiil of the shari ‘a, the
other being usii/ al-figh, apparently indicating that these two are equally important to the system
of Islamic law. In the 16" century, ibn Nujaym went even further by calling the gawa ‘id the

“true usil al-figh,”'° a statement which his commentator, al-Hamaw, felt compelled to explain

the scant attention the gawa ‘id received from Joseph Schacht in both Introduction to Islamic Law (Oxford:
Clarendon Press, 1965) and The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1967), and
Heinrichs’ contribution remains one of the best resources for exploring this genre. For several useful Arabic
treatments produced in the modern era on the gawa id genre, see his citations on p. 366. In addition to the ones
Heinrichs mentions, I have found Sidqi bin Ahmed al-Birnti, Mawsii ‘at al-Qawa ‘id al-Fighiyya (Beirut: 1995) to be
a valuable work. Subsequent to Heinrichs’ article, there have been more treatments in English on this topic; for
some examples, see Rashed Saud al-Amiri, “Legal Maxims in Islamic Jurisprudence: Their History, Character, and
Significance,” (PhD diss., University of Birmingham, 2003); Khaleel Mohammed “The Islamic Law Maxims,”
Islamic Studies 44:2 (2005): 191-207; Mohammad Hashim Kamali, “Legal Maxims and Other Genres of Literature
in Islamic Jurisprudence,” Arab Law Quarterly 20:1 (2006): 77-101; Fawzy Shaban Elgariani, “Al-Qawa ‘id al-
Fighiyya (Islamic Legal Maxims): Concept, Functions, History, Classifications and Applications to Contemporary
Medical Issues,” (PhD diss., University of Exeter, 2012); Khadiga Musa, “Legal Maxims as a Genre of Islamic
Law,” Islamic Law and Society 21 (2014): 325-365; Luqman Zakariya, Legal Maxims in Islamic Criminal Law:
Theory and Applications (Leiden: Brill, 2015); Intisar Rabb, Doubt in Islamic Law: A History of Legal Maxims,
Interpretation, and Islamic Criminal Law (New York: Cambridge University Press, 2015).

14 See below, in the section entitled “The Qawa ‘id Fighiyya: History and Form.” I should note that throughout this
chapter, I refer to these early works which employ the term asl, and not ga ‘ida, as “qawa ‘id works” or similar
designations. To avoid anachronism, these formulations should be understood as “works which identify the legal
principles which would later be termed gawa id” and not “works which call these principles gawa id.”

15 Al-Qarafi, Kitab al-Furig (Cairo: Dar al-Salam, 2001), vol. 1, 70. For more on al-Qarafi, to whom we will return,
see Sherman Jackson, Islamic Law and the State (Leiden: Brill, 1996), and Diego R. Sarrié Cucarella, Muslim-
Christian Polemics across the Mediterranean: The Splendid Replies of Shihab al-Din al-Qarafi (d. 684/1285)
(Leiden: Brill, 2015).

16 ITbn Nujaym, AI-Ashbah wa-I-Naza'ir fi Qawa ‘id wa-Furi ‘ Figh al-Hanafiyya, ed. Khalid Muhammad Sa‘1d
(Cairo: Al-Maktaba al-Azhariyya li-1-Turath, 2012), 10.
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away.!” And five centuries after ibn Nujaym’s declaration, the relationship between usil al-figh

t.18 However, for our purposes, we can

and the gawa id fighiyya remains a complicated subjec
leave that issue to Islamic legal scholars and suffice with the simple observation that one obvious
difference between works of usiil al-figh and early gawa ‘id works is that the former did not
generally present their discussions of the tools and techniques of legal theory as a list of
principles each beginning with “a/-asl...” In contrast, as we will shortly see, gawa ‘id works did
do this. As the sense of as/ as a legal principle seems a likely candidate to be behind

Maimonides’ use of that term in Sefer ha-Mitsvot, let us explore these gawa ‘id fighiyya in more

depth.

The 14% century scholar Taj al-Din al-Subki classifies a ¢d ‘ida as a “generally valid rule
with which many particular cases agree, whose legal determinations can be understood from it
[i.e., the qa ‘ida].”'® Muslim legal writers have, to a large degree, accepted al-Subki’s definition,
though there is some disagreement over how exactly to characterize the gawa id.?* This
disagreement stems from differing opinions on the extent to which these maxims are valid; some
demand that for a rule to qualify, it needs to always apply to all relevant cases, while others
allow for a ga ‘ida to be only predominantly valid.?! That debate notwithstanding, some gawa ‘id
did achieve universal acceptance. For instance, all Sunni legal scholars have agreed upon the

five gawa ‘id al-kubra (major principles) which cover the most number of individual cases across

17 Heinrichs, “Qawa’id,” 368.

18 See Al-Amiri, “Legal Maxims,” 55-60. Additionally, the references below in note 38 regarding the gawa id
usiiliyya bear relevance to this issue.

19 Heinrichs, “Qawa’id,” 367.

20 See Mohammed, “The Islamic Law Maxims,” 193, for three common definitions of a legal qa ‘idah suggested by
Islamic scholars in the modern period.

2l Al-Amiri, “Legal Maxims,” 8-13; Elgariani, ““4l-Qawa ‘id al-Fighiyya,” 41-42; Musa, “Legal Maxims,” 328-330.

61



all spheres of the law.?? In fact, one of these five, al-yaqginu Ia yaziilu bi-I-shakk, certainty is not
countermanded by doubt, was said by one 15" century writer to encompass three quarters of all
legal rulings.?> To mention one illustration of this principle in the realm of financial
transactions, if a debtor is sure that he or she borrowed money but is not sure whether or not the
loan has been repaid, the certainty a loan exists overrules the doubt that it has already been
repaid, and the debtor would still be required to pay back the loan. Another application of this
principle, from a completely different area of the law, occurs if someone is praying and knows
that one rak ‘a [part of the prayer service] has been completed, but is in doubt about whether a
second has also been completed, the person praying must proceed on the assumption that only
one rak ‘a has been performed.?* Like this principle about certainty and doubt, the other gawa ‘id
al-kubra are also fairly abstract and general, and they have ramifications for rulings in all spheres

of Islamic law.

However, not all gawa ‘id are so broadly applicable. Some can only apply to a few areas
of the law, and some are even specific to one particular legal matter. Al-Amiri offers an example
of a principle with limited applicability: “in contracts, effect is given to meaning and intention,
not to words and forms.” This principle applies to many different types of contracts, but its

relevance is obviously restricted to contract law.?> While the principles with the narrowest

22 The five are “a matter is determined by the intention behind it,” “harm should be eliminated,” “hardship begets
facility,” “certainty is not countermanded by doubt,” and “custom can be the basis of a ruling.” For more on this
category of gawa ‘id, including comprehensive treatments of each of these five, see Kamali, “Legal Maxims,” 82-90,
and Elgariani, 208-270.

23 See Elgariani, “Al-Qawa ‘id al-Fighiyya,” 234, for al-SuyutT’s statement.

24 See Elgariani, “AI-Qawa ‘id al-Fighiyya,” 234-235 for these and other examples from various areas of Islamic law.
25 Al-Amiri, “Legal Maxims,” 15.
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scopes are sometimes called dawabit, they are at least very closely related, if not actually a

subsection, of the gawa ‘id.*°
The Qawa ‘id Fighiyya: History and Form

In order to see the relevance of this genre to Sefer ha-Mitsvot, it is worth taking some time to
look at the history of the gawa ‘id fighiyya. Some scholars have argued for setting the starting
point of the gawa ‘id at Muhammad himself, as certain statements in the Quran and in hadith
literature can be read as legal maxims.?’ Indeed, some gawa ‘id are commonly expressed using
formulations taken from the Quran or quotations from a hadith.?® Yet even if one is inclined to
see the origins of gawa ‘id in those early Islamic texts, it must be acknowledged that they only
crystalized into set concepts and reached their full utility later, “in the era in which legal

development flourished.”?®

Legal maxims, to the extent they existed in the nascent period of Islam, only took on real
significance when Islamic law became more systematized. This is also when the gawa id
received the focused attention of legal scholars, though that did not happen immediately either.
Muhammad ibn IdrTs al-Shafi‘1 (d. 820), for instance, long considered the father of usiil al-figh’°

and a “foundational figure in the history of Islamic law, both in the eyes of posterity and in the

26 See Heinrichs, “Qawa‘id,” 373-374, and al-Amiri, “Legal Maxims,” 14-18, for more on the extent to which
dawabit and gawa ‘id can be seen as distinct or related.

27 See al-Amiri, “Legal Maxims,” 88; cf. Elgariani, “A/-Qawa ‘id al-Fighiyya,” 121-127, who is skeptical as to
whether we can truly say that gawa ‘id were established that far back.

28 Kamali, “Legal Maxims,” 80-81, divides the gawa id into two groups, those whose formulations consist of quotes
or close paraphrases of the Quran or Sunna and those whose language is constructed by jurists. The gawa ‘id in the
former category, he states, “carry greater authority” than those in the latter. See Musa, “Legal Maxims,” 342, who
cites some modern scholars who argue that principles based on the Quran or sunna should not be called gawa id
fighiyya at all, but rather gawa ‘id tashri ‘yya [legislative principles] since there can be no disagreement about their
validity.

2 “F7 asr izdihar al-figh,” Al-Burnii, Mawsii ‘at, vol. 1, 50.

30 See below, 102, n. 1, for more on whether al-Shafi‘1 truly deserves this designation.
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estimation of modern scholarship,”!

never authored a dedicated work on gawa ‘id fighiyya.
Considering al-Shafi‘T’s formidable talent and interest in organizing and formulating the law,
some have wondered why he did not write one; the same powers of induction that allowed him to

pioneer the study of usiil al-figh could also have been used to gather and communicate the

gawa ‘id.>?

Yet, while al-Shafi‘1 did not write any works devoted solely to the gawa id, his writings,
and those of other early jurists, include formulations which would later become mainstays of the
gawa ‘id genre. For instance, his pronouncement “/a yunsabu ila sakitin gawl [a statement is not
attributed to one who is silent],” used to explain the mechanism of finding consensus [ijma
among legal scholars—an important concern in the science of usil al-figh—was adapted by later
writers to function as a ¢a ‘ida for other points as well.>3 So while the gawa id were not yet

completely systematized, early scholars of figh seem to have made use of them to some extent.

It is generally accepted that the Hanafi school* was the first to undertake the collection

of legal maxims. Traditionally, the tenth-century Iraqi scholar Abt Tahir al-Dabbas is credited

31 Joseph Lowry, Early Islamic Legal Theory: The Risala of Muhammad ibn Idris al-Shafi T (Leiden: Brill, 2007), 2.
32 See al-Amiri, “Legal Maxims,” 98, with his account of, and response to, al-Bahsayn’s surprise at the absence of a
qawa ‘id work by al-Shafi‘T. On this topic, those who write about the gawa ‘id genre often ask a variation of the
question posed by Elgariani, “Al-Qawa ‘id al-Fighiyya,”135: “Why did compiling gawa id in separate dedicated
books commence later than other law-related disciplines?”” This is an important question with regard to the history of
Islamic law, but it may sometimes betray a view that this genre was inevitable. It is not at all apparent that dedicated
gawa ‘id works were always an unavoidable development in Islamic legal literature. To illustrate this, we can point
to the fact that the Talmud includes a large number of rules that could easily parallel future Islamic gawa id
fighiyya, including one very common one, for example, which is quite similar to the principle cited above about
certainty and doubt—en safeq motsi mi-yede vaday (doubt does not overrule certainty). Yet it has never been a
prevalent practice among Jewish jurists to compile all of these principles in books specific to that purpose; for more
on this issue, see below, in the section entitled ““A4s/’ as Legal Principle in Judeo-Arabic Literature.” It seems, then,
that we can largely credit the vantage of hindsight with influencing such expressions of surprise at the relatively late
development of the gawa ‘id genre.

33 Elgariani, “Al-Qawa ‘id al-Fighiyya,” 134. Cf. Mohammed, “The Islamic Law Maxims,” 196, who echoes Joseph
Schacht’s skepticism and warns that attributions of gawa id formulas to these early legal scholars may not be
accurate; see Schacht, Origins, 180-189.

34 For more on the “schools” of Islamic jurisprudence, see the section entitled “The Purposes and Functions of the
Qawa ‘id,” below, 69-73.
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as the first to compile a list of gawa ‘id, though the proof for that claim lies in an almost certainly
apocryphal story.>> In fact, it seems the first gawa id work was written by a contemporary of al-
Dabbas, Abu al-Hasan al-Karkhi (d. 951/2), also a Hanafi.3® Usiil al-Karkhi consists of a simple
list of 38 principles, and as the title implies, the word he uses for “principle” or “maxim” is not
qa ‘ida, as would become the norm in later works of this genre, but rather as/. He formulates
each principle as a concise phrase,?’ every one beginning with the word al-asl. The Usiil al-
Karkhi include principles related to the enactment of positive law (which would become known
as gawa ‘id fighiyya) and also some regarding usii/ al-figh, general legal theory, and the proper

way for a HanafT to navigate the sources of law (gawa ‘id usiiliyya).’®

Chronologically, the next gawa ‘id work to consider is something of an outlier in this
early period. Muhammad al-Harith al-Khushani (d. 971), unlike al-Karkht and the two other
writers to be discussed shortly, al-Samargandi and al-Dabbiisi, lived in the Islamic west.

Probably born in Kairouan, he relocated to Cordoba and became a prominent jurist in al-

35 Al-Dabbas purportedly organized the entire Hanafi madhhab into seventeen gawa id, and would recite them
privately in a mosque after everyone else had gone and he had locked the door. One day, a Shafi‘1 from Herat, Abii
Sa‘d al-Harawi, concealed himself in the mosque so that he could hear al-Dabbas recite his maxims. Al-Harawi
heard seven of these maxims before he began to cough, alerting Al-Dabbas, who was blind, to his presence. The
HanafT scholar found him, beat him, threw him out, and never again recited the gawa ‘id out loud. See Heinrichs,
“Qawa‘id,” 370-371; Al-Amiri, “Legal Maxims,” 99-100; Mohammed, “The Islamic Law Maxims,” 196; Elgariani,
“Al-Qawa ‘id al-Fighiyya,” 141-142; and Zakariyah, Legal Maxims, 29, for examples of those who doubt this story’s
historical veracity. See Musa, “Legal Maxims,” 344, for a counter-argument to this widespread skepticism.

36 Al-Karkhi can arguably be considered the “the first teacher of the classical Hanafi school” given his many
students and how he “finally established a system of transmitting authoritative doctrine;” see Christopher Melchert,
The Formation of the Sunni Schools of Law: 9"-10" Centuries C.E. (Leiden: Brill, 1997), 125. Al-Karkhi is almost
universally cited in modern scholarship as the first to write a book dedicated to the gawa ‘id fighiyya. However, there
is some doubt that al-KarkhT was actually the author of this work; see Elgariani, “Al-Qawa ‘id al-Fighiyya,” 141, n.
65. For more on this issue of authorship, and on the question of whether this can actually be classified as a gawa ‘id
work at all, see David Zvi Kalman, “Maximizing the Law: Al-Karkhi, the Usil al-Karkhi and their Relationship to
the Islamic Legal Maxims Genre” (MA thesis, University of Pennsylvania, 2013). My thanks to the author for
sharing this thesis with me.

37 Though, as might be expected from one of the first examples of this type of work, not all the principles bear the
characteristic concision of the gawa ‘id genre, and later authors sometimes edited principles first stated by al-Karkht
in order to render them even more succinct; see Elgariani, “A/-Qawa ‘id al-Fighiyya,” 143.

38 See al-Karkhi, “ Usiil al-Imam al-Karkhi,” in Qawa id al-Figh, ed. Muhammad ‘Amim al-lhsan (Karatshi: Al-
Sadaf, 1986), 11-23. For discussions of the distinction between gawa ‘id fighiyya and gawa ‘id usiliyya, see al-
Biirnt, Mawsii ‘at, 25-28; Heinrichs, “Qawa ‘id,” 376; Elgariani, “Al-Qawa ‘id al-Fighiyya,” 73-81.
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Andaliis.*® He was a Maliki, not a Hanafi, and he wrote his Usil al-Futyd, he says, in order to
“gather together all the juridical principles [usi! al-futya]” of his madhhab.*® He does so,
organizing his book into chapters which concern specific topics; i.e., chapter of the child,
woman, sick person, etc. In this way as well, Usil al-Futya is an outlier, as this organizational
structure, along with an introduction which identifies the various topics he will discuss in the
order they appear in his book, made al-Khushani’s work somewhat ahead of its time.*! Usiil al-
Futya includes many rules which are often narrower in scope than the classic examples of

gawa ‘id and which might more precisely be called dawabit.*

We know that Abu al-Layth al-Samarqandi (d. 984) wrote a book called Ta 'sis al-Naza'ir
in which he listed 74 usi/ for the purpose of showing that disagreements over particular details
of the law stem from more fundamental disagreements over the general principles of the law.*3
A generation or so after al-Samarqandi, Abii Zayd al-Dabbiist (d. 1039) authored a work with a
similar title, 7a 'sis al-Nazar, built on al-Samarqand1’s previous list of usiz/. He took his
predecessor’s 74 principles and added twelve more, and, as al-Samarqandi did, supplemented
each principle with a longer discussion in which he illustrated the as/ in question with particular

examples.** Like al-Samarqandi, al-DabbiisT was trying to explain the basis of disagreements

39 Delfina Serrano Ruano, “Al-Khushani,” in Christian-Muslim Relations: A Bibliographical History, Vol. 1I: (900-
1050) eds. Thomas and Mallett (Leiden: Brill, 2010), 342.

40 Al-Khushani, Usil al-Futyd fi-I-Figh ‘ala Madhhab al-Imam Malik, eds. al-Majdiib, al-Ajfan, Batigh (Tunis: Al-
dar al-‘arabiyya li-1-kitab, 1985), 44.

41 Al-Amiri, “Legal Maxims,” 106.

42 For this reason, al-Amiri does not consider Usiil al-Futya a true example of the gawa ‘id genre; cf. Elgariani, “4/-
Qawa ‘id al-Fighiyya,” 144-145, who is unbothered by the presence of dawabit, explaining that in this period, “no
single traditional book was devoted exclusively to the technical known gawa id,” and insists that al-Khushant’s
composition be included in a list of early gawa id works. While not relating to Usiil al-Futya specifically, Heinrichs
makes a similar point about the common inclusion of dawabit in compilations of gawa ‘id; see references above, 63,
n. 26.

43 Al-Amiri, “Legal Maxims,” 102-103. This text has not yet been published, but al-Amiri reports that it has been
edited for a Master’s degree at Al-Azhar University.

4 Al-Amiri, “Legal Maxims,” 103.
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between legal scholars. He writes that he understands the difficulty of keeping track of the major
differences between various foundational HanafT jurists, or between Hanaft scholars on the one
hand and Malik b. Anas or al-Shafi‘1 on the other, so, he says, “I gathered them together in this
book of mine.”* As al-Karkhi, and apparently al-Samarqandi, did, he introduces each principle

with the word al-asl, and he too includes a few gawa ‘id usiliyya in his list.

Interestingly, we do not find many compilations of gawd id in the couple centuries after
al-Dabbiist, a period which included Maimonides’ lifetime. After this delay, though, gawa id
literature became far more prevalent, such that it is possible to speak of the 14th century as a
“golden age of the development of ‘ilm al-gawa ‘id al-fighiyya.”*® Regarding the relative neglect
of this genre in the 12% and 13" centuries, it is quite possible that there were more gawa ‘id
works written which have since been lost to history.” Nevertheless, even if there was a
significant lag between the first few gawa ‘id compilations in the 10® and 11" centuries and the
explosion of such works in the 14" century, it seems the importance of these legal maxims did
not wane, at least in the estimation of the jurists of that era. Maimonides’ Cordoban
contemporary, Averroes, did not write a work in the gawa ‘id genre, but he did readily
acknowledge the importance of “usii/ wa-gawa id” in his legal work.*® Additionally, we find
that al-Qarafi refers to the gawa ‘id as “magnificent, many in number and great in utility,

comprising the secrets of the law and its wisdoms.” He goes on to remark that “by

4 Al-Dabbiisi, Ta ’sis al-Nazar (Cairo: Zakariya ‘Alf Yisuf, 1972), 5.

46 Elgariani, “4/-Qawa ‘id al-Fighiyya,” 154.

47 Al-Biirnii, MAwsii ‘at, 71; Elgariani, “Al-Qawa ‘id al-Fighiyya,” 146. Al-Amiri, “Legal Maxims,” 107, points out
that while the evidence of works of gawa id is limited in this period, there were quite a few compilations of furig, or
explanations of distinctions between legal cases. Al-Amiri suggests that the purposes of gawa ‘id and furiiq literature
are similar: “The connection between the two disciplines can be explained in this way; as the fugahd’ were
interested in discovering the common content which led to having the same hukm for some different legal details,
they were also interested in discovering the distinctions which led to having different hukms for some similar legal
details.”

48 For more on Averroes’ thoughts on these legal principles, see below, 72.
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understanding them, the capability of a fagih will increase and be distinguished.”*® Given that
al-Qarafl, an accomplished legal scholar, lived his whole life in Cairo and was born only about

two decades after the death of Maimonides, his words bear special importance for our inquiry.>°

Additionally, these two centuries may represent a transitional period for this genre, at
least from a semantic standpoint. The reported titles of the handful of books which were written
in this period, if indeed they were the original titles of those works, would mark this as the time
in which these principles began to shift from being called usii/ to becoming known as gawa ‘id.>!
A few twelfth century legal works, which are no longer extant, include the word gawa ‘id in their
titles, but, apparently, that term only began to be consistently used to designate legal maxims in
the fourteenth century.’> The original term for legal maxims, usiil, seems to have remained in
use into the thirteenth century at least.* The transition from as!/ to ga ida in this period finds
expression in Averroes formulation of “usi/ wa-qawda ‘id,” mentioned above, in that he seems to
use the two terms as synonyms. Furthermore, we have seen that al-QarafT calls these principles
“gawa ‘id kulliyya fighiyya,” and that he says these gawa ‘id represent one of the two types of

“usul” of the Islamic legal system. So, apparently, the gawa ‘id are themselves usizl. This

4 Al-Qarafi, Kitab al-Furig, 70-71.

50 Al-Qarafi lived through significant and turbulent political upheaval in Cairo, so it would not be accurate to say
that he and Maimonides lived in precisely the same world, but it is certainly reasonable to expect that al-Qaraft’s
enthusiastic description and classification of the gawa id would reflect an outlook with which Maimonides might
have been familiar. For more on the political turmoil during al-Qarafi’s lifetime, and its ramifications for Islamic
jurists, see Jackson, Islamic Law, 33-68.

3! That is to say, the names of these works begin to include the word gawa ‘id. See the titles cited by Elgariani, “Al-
Qawa ‘id al-Fighiyya,” 146, and the list of gawa id works from this period in the comprehensive bibliography
provided by Heinrichs, “Qawa id,” 376-382.

32 1t is possible those twelfth-century works were devoted to gawa ‘id fighiyya, but we cannot know that for certain,
and the term gawa id was used in other ways at this time; for more on this issue, see Musa, “Legal Maxims,” 326, n.
6, and n. 2 for reports of the use of ¢d ida in the works of 11'" century writers. Nevertheless, as we are about to see,
both Averroes and al-Qarafi, who both lived before the fourteenth century, seem to use the term gawa id as a
synonym for usiil.

33 The Shafi‘1 scholar al-Nawawi (d. 1278) titled his work on legal maxims A4l-Usil wa-I-Dawabit; see Heinrichs,
“Qawa id,” 379.
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transition between as/ and ga ida in Maimonides’ era will become important later in this chapter,

when we compare his use of as/ to that of his Jewish predecessors.>

The above survey of the historical development of the gawa ‘id fighiyya genre reveals the
formal correspondence between the introduction to Sefer ha-Mitsvot and gawa ‘id compilations
that had been written by Maimonides’ time. The beginnings of the transition from as! to ga ‘ida
can be perceived in Maimonides’ own works,” but the sense of as/ as legal principle was still
very much in use at the time he was writing. Structurally, each of his fourteen principles is
introduced by the word al-as/, a style identical to that of early gawa id authors like al-Karkhi, al-
Samarqandi, and al-Dabbiis1.’¢ In addition, he first succinctly states the principles in this
introduction before then going on to provide particular examples which illustrate the as/ in
question. We know that al-Dabbiist wrote his work in that fashion, and while al-Karkht did not
include any examples of furi * for the usil in his work, the Usil al-Karkhi was annotated closer
to the time of Maimonides by al-Nasafi (d. 1143), who did add specific cases to explain each
asl>” Granted, we do not find a multitude of exemplars for this type of literature by
Maimonides’ time, so a representative sample will necessarily be limited. Nevertheless, based
on the sources available to us, we can say that the style of this introduction, at the very least,
would have been immediately recognizable to a reader familiar with the gawa id genre as it

existed in Maimonides’ era.

54 See below, 82-93, in the section entitled “’4s/> as Legal Principle in Judeo-Arabic Literature.”

33 See section entitled “Echoes of Qawa ‘id in the Works of Maimonides,” below, 73-82.

36 Maimonides numbers his usil (al-asl al-awwal, al-asl al-thani, etc.), while the Muslim writers mentioned here did
not. But that is too minor a difference to warrant jettisoning this comparison.

57 Al-Amiri, “Legal Maxims,” 102.
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The Purposes and Functions of the Qawa ‘id

There is more, though, to a comparison between the gawa ‘id genre and Sefer ha-Mitsvot then the
style and structure of Maimonides’ introduction. To determine why Maimonides may have
chosen the gawa ‘id style for his introduction, it is helpful to see the reasons Muslim writers
valued this genre. The eventual emergence of the gawa ‘id genre can plausibly be credited to the
advent of the madhahib,’® when Muslim legal scholars became divided into schools which
ostensibly demanded fealty to the methodology of each school’s respective founder(s).>® The
tenth century saw a rise in the notion of “the closing of the gate of jurisprudence [gaf! bab al-
ijtihad],” with “imitation [faglid]” becoming an important feature of juristic work.®® Ibn
Khaldun, writing about four centuries later, describes this phenomenon. Adherents to a
particular madhhab, he explains, were no longer free to practice ijtihad, to extract laws directly
from the primary sources (Quran, Sunna, etc.); rather, they were required to rely on the

761 Ag al-Amiri writes,

“established principles [al-usiil al-mugarrarah] of their leader’s school.
the collection of gawa ‘id fighiyya began at this point because “the fugaha’  who limit themselves

to the sphere of the madhhab are the ones who need legal maxims more than anyone to regulate

8 See Heinrichs, “Qawa ‘id,” 374-375; al-Amiri, “Legal Maxims,” 98-101; Elgariani, “AI-Qawa ‘id al-Fighiyya,”
135-138.

3 The formation of the madhahib was a fluid process which took place over the course of several centuries, and the
very notion and meaning of a madhhab, usually translated as “a school of law,” fluctuated over time. At best, we can
only roughly establish the beginning of the madhhab system in the general form it took for much of Islamic history
as the tenth century, though that itself was the result of a process which had been going on for at least a century. For
various theories of how to explain and date the emergence of these schools, see Melchert, The Formation of the
Sunni Schools of Law; Knut Viker, Between God and the Sultan: A History of Islamic Law (Oxford: Oxford
University Press, 2005), 89-113; Wael Hallaq, Shari ‘a: Theory, Practice, Transformations (Cambridge: Cambridge
University Press, 2009), 60-71; Ahmed El Shamsy, The Canonization of Islamic Law (New York: Cambridge
University Press, 2013), 168-220.

60 Elgariani, “Al-Qawa ‘id al-Fighiyya,” 139. We should point out that, despite such claims, the idea that ijtihad (in
the sense of deriving law from the original sources) ended in this period is not quite accurate. As Elgariani, “A4/-
Qawa ‘id al-Fighiyya,” 140, notes, “ijjtihad has always been exercised in reality in nearly all ages and places.” For
more on this, see Hallaq, “Was the Gate of [jtihad Closed?” in International Journal of Middle East Studies 16.1
(March, 1984): 3-41.

81 Al-Muqaddimah li-l- ‘Allamah ibn Khaldiin (Cairo: 1902), in the chapter entitled “ ‘ilm al-figh wa-ma yattabi ‘ahu
min al-fara’id,” p. 425. Note ibn Khaldiin’s use of the older term for these principles, usil.
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the great amount of legal details in their madhhabs.”%* 1f a jurist wanted to ensure that his
rulings fit the precedents set by his school’s foundational figures, he required more than just the
corpus of those figures’ particular decisions. He also needed to turn to a set of general principles
which, at least theoretically, guided those previous decisions and could guide his own in turn.
Consequently, it was during the era in which the madhdahib cohered that scholars began looking

at their schools’ rulings and inducing these governing maxims.%?

Out of this historical background, we can identify what many medieval writers
considered one of the purposes of the gawa ‘id; namely, differentiation. The beginning of this
genre corresponded to the crystallization of the madhahib and the gawa ‘id were often compiled
in order to demonstrate the differences between the author’s madhhab and others. Consider al-
Khushani, who explains that he penned his work to lay out, specifically, the Malik1 principles of
legal adjudication, or al-Dabbiist, whose 7a 'sis al-Nazar was explicitly written to outline what
sets the HanafT school apart from other madhahib, as well as to demarcate differences within the

HanafT school itself.

The gawa ‘id, though, possessed other functions, one of which we can label the
pedagogical benefit. Al-Khushant explained that his compilation of the Maliki juridical
principles, which intentionally does not include exhaustive treatments of all relevant individual
cases, can teach the material in a way which will allow the reader to have a firm grasp of the

law.%* Similarly, recall that al-DabbsT tells us that he was motivated to write his work because

2 Al-Amiri, “Legal Maxims,” 98.

63 These retroactive guidelines for the rulings of the founder of a madhhab were, understandably, often difficult to
find. In fact, Averroes essentially makes this point, mentioning that when a later reader attempts to impose rules on
an earlier jurist who had no such guiding principle for his disparate rulings, the result can be forced; see the passage
cited in Sherman Jackson, “Fiction and Formalism: Toward a Functional Analysis of Usil al-Figh,” in Studies in
Islamic Legal Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 178.

4 Al-Khushani, Usiil al-Futya, 44-45.
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he knew how hard it is to keep track of all the various differences between the foundational
Islamic jurists, so he compiled his list of usi/ as a way to teach those differences in a clear,
straightforward manner. Additionally, al-Qarafi notes that if a jurist does undertake a
comprehensive study of the gawa ‘id, he “will not need to memorize most of the particulars” in
the first place. Conversely, if this jurist only studies particular cases and ignores the gawa ‘id, he
will undoubtedly fail to adequately learn the law, and his thoughts will be “shaken and
disordered” by all the various specific rulings.®

Related to their pedagogical function, the gawa ‘id are invaluable tools for adjudication.
Averroes did not author a book dedicated to the gawa ‘id fighiyya, but he did acknowledge their
importance. In the introduction to his legal code, he states that he will mention disagreements
between legal authorities and also explain the bases for those disagreements. In particular, he
writes that he will record those reasons for these disputes which “act as rules and principles [usiil
wa-qawa ‘id),% as it is possible that an issue will come before a jurist about which the law [al-

shar ] is silent.”®’

Averroes generally does not explicitly designate something as a ga ida or as/
in his work, but he will often boil down a legal disagreement to the principle around which it
revolves. For example, he notes that legal scholars have debated whether one is allowed to
answer a greeting while in the middle of praying. Speaking is forbidden during prayer, so he
explains that the disagreement comes down to whether “an answer to a greeting is a type of

speech,” proceeding to elucidate why some think this principle holds true and some think that

answering a greeting does not constitute speech.®® Averroes apparently feels the need to not only

5 Al-Qarafi, Kitab al-Furig, 71.

% It is not clear to me that there is a substantive difference between usit/ and gawd id in Averroes’ statement; they
are likely meant as synonyms. Again, it seems that the semantic transition from the term as/ to ga ‘ida occurred
around this time; see above, 68.

7 Averroes, Bidayat al-Mujtahid wa-Nihayat al-Mugqtasid (Beirut: Dar al-Kutub al-‘Ilmiyya, 2003), vol. 1, 1.

8 Averroes, Biddyat, 265.
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outline the details of the law itself (whether one at prayer is allowed to respond to a greeting),
but also the underlying principle (whether answering a greeting is an instance of speech). Again,
as he indicates in his introduction, those principles are important to know because one cannot

reliably apply the law without understanding them.

We will revisit these three functions of gawa ‘id—differentiation, pedagogy, and
adjudication—as they hint that Maimonides saw the format of the early gawa id works as more
than merely a handy stylistic vehicle for his principles of enumeration. Maimonides may have
chosen this structure because his intentions for his introductory rules align with the purposes of
the gawa ‘id in Islamic literature. We will ultimately return to Sefer ha-Mitsvot and the reasons
Maimonides offers for why he penned the principles in the introduction, but first, having now
surveyed the state of gawa id literature in Maimonides’ time, let us first explore the extent to
which Maimonides’ use of as/ in his other legal works demonstrates his awareness of this
Islamic genre. If indeed it seems that he was aware of them, that finding can lend support to the

idea that he purposely modeled his introduction after the early gawa ‘id works.
Echoes of Qawa ‘id in the Works of Maimonides

Given his well-documented erudition in Muslim sources, we should not be surprised if indeed
Maimonides was acquainted with Muslim notions of legal principles. Beyond that general
erudition, though, we have seen that Al-Qarafi, living in the same city a few decades after
Maimonides, discussed the gawa id at length and attached tremendous importance to them. He
may have been the first Muslim writer to flesh out the place of these gawa ‘id in the larger system

of Islamic law,® but it is hard to believe that no discussions on that topic took place before him.

% Al-Amiri, “Legal Maxims,” 55.
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Additionally, al-Khushant’s Usil al-Futya represented an important work in the Andalusian
tradition, and it is not too far a stretch to assume that Maimonides was aware of it.”® So despite
the apparent lag in gawa ‘id writing during the era in which Maimonides lived, it makes sense
that he would be familiar with the gawa ‘id as a category in the organization of the law, and could

very well have read specific works which treat that subject.”!

Internal evidence from Maimonides’ writings on halakhah can support this hypothesis.
Maimonides’ first major legal work, his commentary to the Mishnah, includes an extraordinary
number of principles, indicating their importance to him. This composition has many roles and
functions, but the articulation of general legal rules clearly represented a major concern for
Maimonides. In the allusively poetic Hebrew paragraph prefacing his introduction to the
commentary, he states that one of his purposes in writing this work is to elucidate the “principles
of the foundations [iggare ha-yesodot]” which the sages laid out in the Mishnah.”> While not
absolutely clear, this phrase seems to indicate a desire to lay out general legal principles which
serve as the foundation for various individual laws. In fact, we can find hundreds of such
principles in his commentary, usually marked by the words as/ or usii/, but it is not uncommon

for Maimonides to use ga ‘ida as well.”> One example of an as/ comes in his comments to the

70 It seems al-Qarafi uses a case from Usiil al-Futyd as an example in one of his works, so it does seem to have been
read in thirteenth-century Cairo; see Jackson, Islamic Law, 90.

"I Another possible avenue, though this is admittedly quite speculative, for Maimonides to have become familiar
with these works comes from the fact that the Hanafis were the first to make strong use of the gawa id genre.
Maimonides lived under the Fatimids for five years, and was loyal to them before he sided with the Ayyubids and
their conquest of Egypt; see Kraemer, Maimonides, 187-188. When the Fatimids first came to power in the tenth
century, they seem to have favored the Hanafis over the other Sunni madhahib (see Melchert, The Formation,130),
and if Hanaft works were preserved through the Shiite Fatimids past the point that direct Hanaft influence on North
Africa and Egypt faded, perhaps they would have been accessible to Maimonides. Of course, other scholars of other
madhahib would have been interested in the writings of al-Karkhi and others, so this connection through the
Fatimids is not entirely necessary; these works would likely have been available to him in any event.

72 Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed. Kafih, vol. 1, 1.

3 Dror Fixler has helpfully gathered all these many instances together in a list, which he divides between cases
Maimonides calls usi/ and those designated as gawa ‘id; see “Lashon ve-Signon be-Ferush ha-Mishnah la-
Rambam,” Ma ‘aliyot 25 (2005): 218-236 for the list of usil and 237-238 for gawa id. We should note that
Maimonides sometimes mentions rules more than once, and sometimes does not mark them with as/ or gawa ‘id.

74



Mishnah’s ruling in Gittin 5:4 that someone who purposely ruins another’s wine needs to pay
damages. The case in the Mishnah is that of a menasekh, one who uses wine in the service of
idolatry.” Maimonides explains that here, menasekh could refer to one of two things. It might
be indicating a case in which the person mixed this wine with another person’s, thus making the
latter’s wine also forbidden. Alternatively, he suggests that the Mishnah may be referring to the
perpetrator actually using the victim’s wine for idolatrous worship, thereby rendering that wine
forbidden. Maimonides adds that if this is the case, the whole question of paying damages would
not get off the ground if the menasekh knew that engaging in idolatry is a capital offense. If he
did know that, he would receive the death penalty, and in order to be held liable to pay damages
for the wine he ruined, the violator cannot be sentenced to death for the same action. After all,

Maimonides explains, “the principle [al-asl] is that a person does not die and also pay.””

Another general principle Maimonides states in order to clarify more specific cases
comes in his commentary to Ketubbot 3:8. The Mishnah lists several examples of people who
admit to having done something which would obligate them to pay someone, and explains what
each admission requires the person to pay and what it does not require. For example, if someone
admits to theft, that person would have to pay the value of the stolen goods, but not the extra
penalty for theft.” The Mishnah itself concludes by observing “this is the rule [zeh ha-kelal],

anyone liable to pay more than the value of what he damaged does not pay on his own

Fixler seems to include those unmarked rules in these lists if elsewhere Maimonides refers to the rule with either as/
or ga ‘ida.

74 1t is forbidden to receive any sort of benefit from wine which has been used in this way.

5 Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed. Kafih, vol. 3, 223. It seems that Maimonides changed his
mind about the applicability of this principle to this particular case, as reflected in his ruling in Mishneh Torah; see
Hilkhot Hovel u-Maziq 7:6.

76 The thief would generally have to pay double, four times, or five times the value of the object, depending on the
circumstances; see Exodus 21:37, 22:3. In this case, the Mishnah rules that the thief does not have to pay any extra
penalty after the exact worth of the stolen item.
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admission.” Maimonides, in the single sentence he writes to comment on this Mishnah, sums up
all these cases in even fewer words. “One of our principles [min usilina],” he explains, is that “a

person does not a pay a punitive fine [genas] on his own admission.””’

He never compiles all these usii/ and gawa ‘id into one list as the Muslim authors of
qgawa ‘id works did for the principles of Islamic law, but at times in his commentary, he does
gather together several principles that are important for understanding a particular area of law
that is about to be discussed. He opens Yevamot by saying that he will preface his commentary
with “principles for this tractate [usil [i-hadhahi-I-masekhta] and then I will begin with the
commentary.”’® He explains that there are four usiz/ which one needs to know before studying
this topic, and proceeds to list them. In this particular case, the usi/ themselves do not appear as
pithy, succinct formulations,” but we can at least see an example of Maimonides extracting the

major principles from a set of laws and presenting them together.

These represent only a few of the many examples of this type of rule in Maimonides’
commentary, but they help demonstrate one of the most important features of this work: the
identification of these legal usil (or gawa ‘id). Fixler finds this aspect of the commentary
unusual, and suggests that Maimonides might sometimes use these principles in order to buttress
certain opinions of his that might be controversial or otherwise noteworthy.® However, in light

of the Islamic environment in which Maimonides wrote, perhaps the commentary to the Mishnah

77 Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed., Kafih, vol. 3, 75.

8 Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed., Kafih, vol. 3, 7.

7 For example, the first one states: “If a man’s brother, specifically of the [same] father, dies without progeny and
leaves a number of wives, he needs to perform halitsah or yibum with only one of them, as in God’s statement ‘the
house of his brother’—he builds one house and does not build two houses. If he performs halitsa or yibum with one
of them, the others are permissible [for others to marry] without Aalitsa and without yibum. Similarly, if the
deceased left several brothers and one wife or several wives, only one of the brothers performs halitsa or yibum with
one of them for the reason [al- illa] which we mentioned.” Even if the first part alone is the only clause meant to be
the asl, still, there is no clear desire for brevity here.

80 See Fixler, Lashon,” 217, and 222, n. 86.
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further shows that Maimonides simply thought, as did the Islamic authors of gawa ‘id works, that
identifying abstract legal principles is a necessary exercise for understanding and applying the

law.8! Indeed, the sheer number of legal principles in his commentary to the Mishnah imply that
Maimonides viewed these usil and gawda id as possessing a unique and important function in the

overall system of halakhah.

When we turn to his legal code, Mishneh Torah, we find evidence of the nature of that
function in Maimonides’ thought. In his Treatise on Resurrection, he writes that one of his
purposes in writing Mishneh Torah was to lay out the legal principles which later scholars could
apply to specific cases, and the language he uses is suggestive for our current investigation. He
remarks that in Mishneh Torah, he included “all of the religious and legal principles [jami ‘a al-
usil al-diniyya wa-I-fighiyya] with the intention that those who are called talmide hakhamim or
ge ‘onim or whatever you wish to call them may build their specific rulings [furit ‘ahum] on legal
principles [usil fighiyya].”®? Compare this to Averroes’ remark about the usii/ and gawa ‘id he
includes in his code, and how he sees them as important for future jurists to use as guides for

their rulings.

81 Again, it is true that many of Maimonides’ principles are far more specific than would normally be considered
part of the gawa ‘id genre according to modern scholars, but see above, page 14, in relation to the specificity of al-
Khushant’s usil.

82 “Ma ‘amar Tehiyyat ha-Mettim,” in Igrot ha-Rambam: Magor ve-Targum, ed. and trans. Kafih (Jerusalem:
Mossad ha-Rav Kook, 1994), 73. Twersky appears to read Maimonides’ statement here as referring specifically to
principles of theological belief; see “The Mishneh Torah of Maimonides,” Proceedings of the Israel Academy of
Sciences and Humanities, 5.10 (1976): 290; idem, Introduction to the Code, 77-78. This would fit with the context
of this section of the Treatise on Resurrection in which Maimonides also refers to the theological usil he included in
his commentary to the Mishnah. Yet this reading does not account well enough for the adjective fighiyya, nor does it
quite fit the stated purpose of these principles, upon which later scholars may build their furi ‘. As such, it is pretty
clear that Maimonides is referring to legal principles here, in addition to theological ones. Twersky attempts to
explain the references to halakhah in this statement as reflecting “the essential relationship of philosophy and law,
their ongoing reciprocity and complementarity,” Introduction to the Code, 77. That may be true, but Maimonides’
description of the usi! fighiyya can stand on its own. My understanding of this passage in Treatise on Resurrection
corresponds more to the way Stroumsa seems to read it; see Stroumsa, Maimonides in his World, 64.
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Maimonides then goes on to describe another benefit of these usiil, explaining that it will
allow scholars to have “their Torah knowledge ordered on their tongues and their learning
completely at their fingertips.”®* Recall al-Qarafi’s account of the importance of the gawa ‘id.
Looking solely at individual cases, he says, would not allow a person to understand the law
correctly; it is the gawa id which prevent the jurist’s thoughts from being “shaken and
disordered.”®* While Mishneh Torah might ostensibly look like a collection of laws,
Maimonides insists it is more than that. It is a resource for jurists, and in order to function as
such, it needs to include principles of the law from which one can extrapolate.®> Maimonides,
like Islamic writers did, saw the distillation of laws into principles as an essential resource for
future decisors who need to adjudicate new laws, and pedagogically critical for a legal scholar’s

understanding and ordering of the law.

His statement in Treatise on Resurrection is borne out when we look at the number of
instances in Mishneh Torah in which Maimonides outlines the underlying principles behind the
specific rulings he records. He does this in a few ways, one of which is to specifically label them
as principles. The word he uses to designate legal principles in this Hebrew-language code,
iqqar, appears in certain Hebrew translations of Sefer ha-Mitsvot as a rendering of as/ in the

introduction.?® In some instances of Maimonides designating an iggar in Mishneh Torah, he

8 Toratam sedurah ‘al pihem ve-talmudam kulo ‘oleh be-yadam. Maimonides uses Hebrew here, the first clause
based on a line in Babylonian Talmud, T« ‘anit, 8a.

84 See above, 72, n. 65.

85 See Twersky, Introduction to the Code, 61-81, for three suggestions as to the purpose of Mishneh Torah based on
various references in Maimonides’ own writings. As noted above, Twersky sees this passage from Treatise on
Resurrection as relevant for theology in particular, and he places it in his discussion of what he calls the
“philosophic-ideological motive;” see pp. 77-78. Twersky’s other two suggested purposes speak to Mishneh Torah
being an important collection of individual laws. The “historical motive” refers to Maimonides’ despair at the state
of Jewish scholarship and erudition, as a response to which he desired to provide a digest of the entire Oral Law (see
pp. 62-74), while the “literary-systematic motive” had to do with the nature of the law itself and the need for a
“diwan, a systematic book of rulings which encompasses all areas of halakhah” (see p. 77).

8 For more on this, see the appendix to this chapter, below.
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mentions the benefit of the principle for understanding and applying the specifics of a particular
law. For example, after he describes various procedures for determining if a recently slaughtered
animal’s lung has a hole,®” he writes “this is a major principle to have before you [yikye be-
vadkha], that any lung which is inflated in warm water without the water bubbling is intact,
without a hole.”®® His particular instruction to have this principle “before you,” something he
does not advise for the preceding laws he codifies regarding specific cases on this same subject,
suggests that for the purposes of studying and understanding this area of the law, the principle

bears more importance than the individual cases he mentions.®

Elsewhere in Mishneh Torah, Maimonides comments on the utility of legal principles
even more explicitly, this time focusing on the benefit for a judge who needs to adjudicate actual
cases. Here, he lays out all the various laws pertaining to a particular type of dispute over an
object. In these cases, somebody claims that an object being held by another does not actually
belong to the one holding it; rather, the former claims that he lent or rented it to the latter. In the
case of a dispute like this, the ruling partially depends on what type of object is under
consideration. For example, if it is an object not generally made to be lent or rented out, the
judge is to give more weight to the claim of the one who currently has it. Maimonides writes
that “an object which could be damaged for more cost than would be received through renting it

out, and people are generally careful not to lend it, is considered [in the category of objects] not

87 A terefah, an animal which has a mortal disease or injury, may not be eaten even if it is slaughtered in a ritually
correct manner. If a hole is found in the lung of an animal that has just been slaughtered, the animal is considered to
have been a terefah at the time of the slaughtering, and eating it is consequently forbidden.

88 Hilkhot Shehittah 7:8.

% This principle is actually somewhat controversial, perhaps contributing to Maimonides’ desire to emphasize it.
The Talmud, Hullin, 48a, records that R. Nehemiah would check the lung in this way, but most interpret that as a
stringency; even if the lung seems whole, if the water bubbles, the animal is considered a ferefah. Maimonides, on
the other hand, sees this as a leniency; even if the lung appears to have something wrong with it, if the water does
not bubble, it is considered whole. See the gloss of Rabad, ad loc.
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made for lending or renting.”® After providing a rabbinic prooftext for this principle, he writes
“this matter is a major principle of the law [igqar gadol ba-din], and it is a sensible matter upon
which one should rely and judge according to it. It is clear to anyone with knowledge, and a

judge should keep it in front of his eyes and not stray.”

In his responsa, Maimonides again demonstrates the value of legal principles in
adjudicating the law, often identifying the as/ on which he bases his ruling. We can find many
examples of this, but let us look at just one representative case. Maimonides is asked to decide a
case involving a document outlining a marriage agreement between two parties.”! The document
contains various clauses and conditions, and the questioner wants Maimonides to rule whether
one side has broken the contract. In the course of his answer, Maimonides writes that in an
agreement such as this, the parties need to obligate themselves “from now [me-akhshav].” In
other words, if one side breaks the contract, their obligation to pay a penalty to the other side is
considered to have been in place from the time of the agreement, not from the time the contract
was actually broken.?> Maimonides adds that, in this case, the parties would each need to
actually possess, at the time they sign the agreement, the exact amount and type of money

specified as the potential penalty for reneging on the agreement. This is because, he writes, “the

% Hilkhot To ‘en ve-Nit ‘an 8:10. This principle is far more concise in the original Hebrew than it is in my translation.
The example Maimonides gives for such an object is a knife for ritual slaughter, a delicate tool which can be easily
damaged and rendered unfit for use.

! Maimonides, Teshuvot ha-Rambam, ed. Blau, vol. 1, 111-112, responsum 71.

92 Maimonides requires this language in the contract in order to avoid a problem of asmakhta. Briefly, asmakhta
refers to a situation in which a person makes a commitment (to pay somebody else money, for instance) on a certain
condition. The concern is that the one making the commitment did not really believe the condition would be
fulfilled, and therefore did not truly intend to carry out the stated commitment. Any agreement in which such a
concern exists is considered invalid. There are different opinions about what type of conditional agreement
generates an asmakhta situation and would consequently be void, but in Mishneh Torah, we find that Maimonides
himself takes a fairly broad view; basically, any agreement, even if put in writing and witnessed by two people, that
is entirely dependent on a future condition being met qualifies as a case of asmakhta and is invalid. One way of
avoiding the asmakhta problem, though, is to include the language of “from now.” The assumption is that someone
who did not really believe the condition would be fulfilled would not have made the commitment “from now.” See
Hilkhot Mekhirah 11:6-7.
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overarching principle [al-as! al-muttarid] is that a person cannot transfer ownership of something

which is not yet in existence.”?

This particular as/ is designated as such in his commentary to
the Mishnah, though in a different context. There, the Mishnah rules that a person cannot marry
off his daughter who is not yet born.”* Maimonides clarifies that ruling by explaining that “one
of our principles [min usilina] is that a person cannot transfer ownership of something which is

not yet in existence.””?

This brief survey of Maimonides’ use of legal principles in his commentary to the
Mishnah, Mishneh Torah, and responsa shows that he devoted much thought to these principles.
For Maimonides, presenting the usii/ of halakhah represented a major part of his legal project in
all his writings, and for good reason. These usii/ play important roles in his vision of the Jewish
legal system, roles summed up in his Treatise on Resurrection but repeated in his other writings
as well. They allow the one studying halakhah to understand it better than if the only resources
available were particular rulings for specific cases, and they allow a legal decisor to confidently

arrive at new judgements when faced with unprecedented circumstances.

Maimonides consistently works hard, in all his legal writings, to draw the reader’s
attention to the underlying usi/; he does not simply throw them into his works as asides. We
have only seen a few examples, but they appear frequently and in great numbers. Furthermore,
the language he often uses to label them can tell us much about the way he thought about them.

2996 ;

Maimonides will sometimes refer to “one of our principles,””® implying that he conceived of a

3 See Hilkhot Mekhirah 22:1. Since the obligation to pay the penalty is considered in effect from the time the
agreement is signed, each side would need to have the ability to pay the penalty at that time; otherwise, the payment
would be considered “not yet in existence.” See Hilkhot Mekhirah 22:5 for Maimonides’ ruling that an object that is
not yet a person’s property is considered “not yet in existence” for the purposes of that person transferring
ownership of it to somebody else.

%4 Mishnah, Qiddushin, 3:5.

% Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed. Kafih, vol. 3, 303.

% We have seen two examples of this; see the previous note, and also above, 75, n. 77.
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corpus of these principles which exists, if not in a list on paper, as a part of the structure of the
overall system of the law; “our principles” can be interpreted as “the set of principles which we
use in service of the law.” In the case from Mishneh Torah about lending and renting objects,
discussed above, he refers to a “major principle of the law,” again demonstrating that the law (or
legal system) includes within it certain principles. These principles possess particular roles, like,

as he writes in that case, guiding a judge toward the right decision.

We are now in a position to see that his use of as/ in his legal writings can indeed be seen
to fit into a “technical”®’ sense of that word in the surrounding Muslim environment. This is not
to say that all the above-cited examples from Mishneh Torah and the commentary to the
Mishnah need to be seen as borrowing directly from the gawa ‘id genre, but the importance of
that genre in Islamic law should be taken into account when reading Maimonides’ legal writings.
For Maimonides, as/, in the sense of a legal principle, functions as a technical term for a
particular element within the configuration of halakhah as a whole. Having seen Islamic

treatments of the gawa ‘id, Maimonides’ attitude toward legal principles should be familiar.

“Asl” as Legal Principle in Judeo-Arabic Literature

The previous section connected Maimonides’ use of as/ in his legal writings to Islamic
treatments of the gawa id. Before we can fully confirm that connection, though, it is necessary
to further address Maimonides’ Judeo-Arabic background. At the beginning of this chapter, we
briefly glanced at the Seder Tanna’im ve-Amora’im as a possible structural precedent for
Maimonides’ introduction. Now we are tasked with a different undertaking, determining

whether the sense of as/ in Maimonides’ legal works could have stemmed from previous Jewish

7 See Stroumsa’s statement cited above, 58, n. 9.
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sources, and not Islamic ones as we have been assuming.”® Indeed, even if Jewish legal writings
contain no antecedent for the style or form of this introduction, they do sometimes isolate legal
principles and label them as usiil, occasionally even commenting explicitly on their importance
and utility. These examples might not be particularly numerous, but they do appear in works
composed in Iraq, Palestine, Kairouan, and possibly Andalusia, suggesting that, to some extent,
the introduction to Sefer ha-Mitsvot draws from a long-standing Jewish semantic convention.
Nevertheless, when we compare the manner in which Judeo-Arabic works before Maimonides
deal with legal principles, and the ways they employ the term as/ in this sense, to Maimonides’
own treatment of these issues, we find that it is hard to draw a straight line between them. For
Maimonides, as/ took on a technical meaning, referring to a specific type of rule with a defined

legal significance. As we will see, the same cannot be said for previous Jewish writers.

Regarding pre-Maimonidean treatments of legal principles, we should note that the
Talmud contains many such principles, and sometimes even explicitly marks them by
introducing them with the formula “this is the rule [zeh ka-kelal]” or calling them ““a major rule
[kelal gadol].”®® For instance, the Mishnah lists a number of cases of robbery!'?’ in which the
value of the stolen goods changes, as in the case of one who steals wood and makes vessels out
of it, or steals wool and makes clothes with it, or steals a pregnant cow which then gives birth,

etc. In all cases, the robber must pay the victim the value of the goods at the time of the robbery.

9% Of course, pre-Maimonidean Judeo-Arabic texts were also written in an Islamic milieu, so it would be a mistake
to see the Islamic context and the Jewish tradition as two completely disparate sources for Maimonides’ writing.
Nevertheless, it is helpful to distinguish between them in determining the extent to which Maimonides himself
adapted elements from Muslim legal literature beyond what had already made its way into Judeo-Arabic works.

% On the subject of legal principles in the Talmud, see Shraga Abramson, “Kelalim ba-Talmud,” Sinai 105 (1989):
22-32. Abramson also compiled a list of talmudic principles cited by Nahmanides; see Kelale ha-Talmud be-Divre
ha-Ramban (Jerusalem: Mossad ha-Rav Kook, 1971). For a more extensive discussion of the emergence of legal
principles in the Talmudic period, see Leib Moscovitz, Talmudic Reasoning: From Casuistics to Conceptualization
(Tibingen: Mohr Siebeck, 2002).

100 The Mishnah here is dealing with gezelah (robbery), as opposed to genevah (theft).
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The Mishnah concludes by formulating this as a principle, stating “this is the principle: all

robbers pay according to the [value at the] time of the robbery.”!%!

The aforementioned principle limits itself to one area of the law, robbery, but we do find
others which are applicable in a wider variety of cases. A few of these principles can be seen in
one brief passage.'”? The Mishnah presents a case in which an ox gores a cow, the latter’s
miscarried fetus is found next to it, and we are not sure whether the miscarriage happened before
the goring or was caused by the goring. In general, if an ox gores an animal, the owner of the ox
must pay half the value of the damaged animal. In this case, the Mishnah rules that the owner of
the ox must pay the cow’s owner half the value of the cow, but only a quarter of the value of the
fetus. The Talmud, in discussing this case, suggests that this ruling about the fetus accords only
with the opinion of Symmachus, who believes that “in monetary cases involving doubt, the
money is divided.”'% The majority of the sages, however, disagree with this principle and
contend that “this is a major rule of the law [zeh kelal gadol ba-din]: the burden of proof is on

104 The Talmud continues, explaining why this is called a

the one extracting from his fellow.
“major” rule. “Even if the plaintiff [nizaq] is certain and the defendant [mazig] is in doubt, the
burden of proof is on the one extracting from his fellow.” While not explicitly formulated here,

the Talmud is clearly referring to another general principle, “doubt does not overrule certainty

[en safeq motsi mi-yede vaday].”'®> Weighing the rule about the plaintiff’s burden of proof

101 Mishnah, Bava Qamma 9:1.

102 Babylonian Talmud, Bava Qamma, 46a.

193 If we had known that the ox caused the miscarriage, its owner would be obligated to pay half the fetus’ value, and
if the miscarriage happened before the goring, the owner of the ox would obviously not be obligated to pay for any
damages to the fetus. Since there is doubt in this case, and the court cannot be certain whether the ox’s owner is
required to pay half the value or nothing, “the money is divided” and the owner pays a quarter of the value of the
fetus.

194 Ha-motsi me-havero alav ha-re ayah. In other words, in civil cases like this one, the plaintiff must prove that the
defendant owes him money. In this instance, the owner of the cow cannot prove that the owner of the ox owes
anything for the fetus, so the latter would only have to pay for the damage done to the cow.

105 See, for example, Babylonian Talmud, Yevamot, 38b
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against the principle about doubt and certainty, the Talmud finds that the former supersedes the
latter and is consequently considered a “major” principle. In any event, this principle has a wider
scope than the previous one regarding the robber’s repayment, but it is still limited to cases of

tort law.106

One example of an even broader principle which, though much rarer, is applied in
unrelated legal spheres is based on Proverbs 3:17, “its ways are the ways of pleasantness.” The
Talmud considers the subject of this verse to be the Torah and invokes this principle, that the
Torah’s ways are pleasant, in rulings on certain cases of levirate marriage which would create
undue tension in an existing marriage if the law were carried out in the exact way we might think
would be required.!?” This principle applies to ritual law as well; specifically, in deciding what
part of the tree the Torah intended when it commanded that “palm branches” be held as part of
the celebration of the Sukkot holiday.'® One possibility raised is that the verse refers to a spiky
part of the plant, but this is rejected because “its ways are the ways of pleasantness.”'” This
principle may not appear all that frequently in the talmudic corpus, but in substance, it

exemplifies a broadly general rule with relevance to disparate areas of the law.

Given the important role legal principles play in the Talmud, we might expect Jewish
jurists to follow the earlier rabbis’ lead and give a fair amount of attention to principles of this
sort. Indeed, the Judeo-Arabic legal tradition did not ignore these principles, sometimes even

labeling them as usil. For example, Hayya Gaon (d. 1038) cites a talmudic passage dealing with

106 There are references to this principle in rulings relating to matters, such as the required tithes or gifts to priests,
which have ramifications beyond financial obligations, but the application of this principle to those cases is solely
due to their monetary aspects; see Babylonian Talmud, Nedarim, 19a and Sotah, 48a.

107 See Babylonian Talmud, Yevamot, 15a and 87b.

108 Leviticus 23:40.

199 Babylonian Talmud, Sukkah, 32a. Presumably, this would be unpleasant to hold.

85



a case in which a sharecropper and landowner disagree about whether they had agreed that the
worker would get half or a third of the profit. The Talmud asks who is believed, and records two
opinions. One of these, attributed to R. Nahman, states that “all depends on the custom of the
locale,” meaning that if the general custom of that area is for the sharecropper to receive a half,
he is believed, but if the customary agreement is for a third, the landowner is believed.'' Hayya
remarks that “this is a major principle [as/ kabir]” and takes the time to clearly spell out the

importance of local custom in deciding cases like this.!!!

In the previous example, as/ describes a talmudic principle Hayya quotes verbatim. He
also might use the term to refer to a principle that he formulates himself, depending on whether
we can really interpret the following example as a “principle.” In his discussion of one type of
case of nishba “ ve-notel, literally meaning one who swears and collects, he uses this term. In
these cases, a plaintiff demanding a sum of money swears an oath, and is then believed by the
court and awarded that sum. Hayya lists twenty categories of people who “swear and collect,”
and he introduces the twentieth by stating that “it is a major principle [as/ kabir] which branches
out into various branches.”'!> He formulates this “principle” as “one who is required to pay a
penalty'!3 for something he caused his fellow to lose, and he needs to know its amount.”''* This
may not be stated as a concise rule, but if we add “his fellow swears and collects” at the end, it

could read more like what we would recognize as a legal principle.!'> At one point during his

110 Babylonian Talmud, Bava Metsi ‘a, 110a.

"1 Hayya ben Sherira Gaon, The Laws of Oaths: The Arabic Text and a Medieval Hebrew Translation, eds.
Abramson, et al. (Jerusalem: Ben-Zvi Institute, 2012), 48.

12 45l kabir yatafarra ‘ ila furii  shatta; Hayya, 238.

113 See Blau, 4 Dictionary of Mediaeval Judaeo-Arabic Texts (Jerusalem: Academy of the Hebrew Language, 2006),
s.v. “jurm.”

114 One example Hayya offers where this principle would be applied is a case in which a person lights a fire which
subsequently spreads to another’s field. The victim would swear to the value of whatever happened to have been in
that field, and the one who lit the fire would pay that amount (with several caveats that Hayya spells out at length).
115 We will shortly return to the question of whether we can actually call this a “principle.”
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discussion of this principle, he explicitly comments on its usefulness, remarking that “this is a
principle from which one can learn about all [cases] similar to it.”!'® And Hayya highlights the
value of a different as/ a little bit later, when he writes about it that it acts “as a light [sirajan] for

the knowledgeable to follow its lead.”!'!’

Nevertheless, there is only so much we can read into these examples. We find relatively
few instances of Hayya using as/ in this way; the above cases represent some of the only ones I
have found. Most instances of as//usii/ in Hayya’s Laws of Oaths, for example, refer to the main
or essential part of something.!'® He also uses the term to refer to a legal category or type of
case, at times as an alternative word for bab.''® Even the appearance of as! in the context of
nishba ‘ ve-notel discussed above, which we tried to read as “principle,” required the addition of
a possibly implied phrase to render it a recognizable principle. Without that phrase, it seems
more like the intention is to describe a legal category. It seems Hayya was not terribly concerned
with identifying or composing concise rules and presenting them as principles. He certainly
devoted much attention to organizing cases into categories, but he rarely formulates principles of

the law. It would be difficult to argue that, for Hayya, as/ had a technical meaning of “principle

16 Hayya, Laws of Oaths, 242.

"7 Hayya, Laws of Oaths, 256.

118 See Hayya, Laws of Oaths, 78, 82, 150, 192, for some examples.

119 For example, on p. 16, he writes that there are ten usii/ for requiring an oath. He lists “the first: one who admits to
owing part of the claim [against him].” This certainly seems like he is using usi/ to mean “cases” and not
“principles.” The distinction can be subtle, but in this case, it is clinched by his introducing the other cases from this
list of ten with the word bab. The text is not complete, but we can see that he refers to, for example, “the second
category [al-bab al-thani] and “the fifth category;” see p. 40 and 46. If the medieval translation included in the
Abramson edition is any indication, this was also the way he introduced the third and fourth; see p. 43 and 45, which
read “ha-sha‘ar...” in each case. This meaning of usii/ as “legal categories,” instead of “principles” is what I believe
he means in his introduction (p. 6) when he says he will lay out the “usii/ under which disparate cases enter.” It is
true that we actually find, occasionally, Maimonides also using bab to describe a discussion of one of the
introductory usil in Sefer ha-Mitsvot. In his respective treatments of the eighth and fourteenth principles, he refers to
hadha-1-bab (see Judeo-Arabic text, below, 231 and 247). However, his use of bab here differs from Hayya’s. In the
Gaon'’s case, bab is the organizing unit for his discussion. His headings for these units are not phrased as principles,
but rather as chapter titles describing a category of cases. Hayya’s bab does not refer simply to the section overall,
but to the category heading itself. For Maimonides, on the other hand, the organizing unit is the as/, phrased as a
principle. When he uses bab, he seems to be referring to the section describing the as/, not the as! itself.
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of the law” with a recognized form and a defined role and function in the legal system. Even his
pronouncements about how the usii/ he mentions can act as guidance for similar cases,
reminiscent of some Muslim descriptions of the gawa ‘id which we have seen, ring slightly
hollow. Even if they can be understood as talking about principles and not legal categories or
situations, if Hayya truly conceived of principles like this as a critical element for later jurists,

why did he not devote more than passing attention to them?

The scarcity of instances of as/ meaning “legal principle” in Hayya’s work well
represents Judeo-Arabic legal writing before Maimonides; we have to struggle to find examples
here and there. A few can be seen in the work of Nissim Gaon, a younger contemporary of
Hayya who lived in Kairouan and who does designate legal principles with this term at times.
One case occurs when he cites a talmudic passage discussing the permissibility of heating water
on the Sabbath for the purposes of washing an infant on the third day after his circumcision,
which is understood to be a dangerous time.!?* After stating a number of opinions and decisions
mentioned there, he connects them to another passage, in which the Talmud discusses a ruling in
the Mishnah that one is not liable for extinguishing a flame on the Sabbath for the sake of a sick
person. If the “sick person” in the Mishnah refers to a person in mortal danger, the Talmud asks,
why does it not rule that extinguishing the flame is absolutely permissible instead of merely
stating that one is not punished for doing so, implying that it is nonetheless forbidden?'?! The
Talmud’s question here, Nissim explains, bases itself on the “usiil” he mentioned regarding the

permissibility of heating water to wash a dangerously sick infant.'?> The term usil, in this

120 Babylonian Talmud, Shabbat, 129a.

121 Babylonian Talmud, Shabbat, 30a.

122 Nissim Gaon, Hamishah Sefarim, ed. Shraga Abramson (Jerusalem: Meqitse Nirdamim, 1965), 46. Nissim’s
explanation of the Talmud’s question seems unnecessarily complicated. After all, it might simply be based on the
rule that violating the Sabbath is always permitted in life-threatening situations and not related to the particular
discussion about a recently circumcised baby; see Rashi’s commentary to Shabbat, 30a, s.v. “Iy.”
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context, can plausibly mean “principles,” but as with Hayya, it does not seem like Nissim
conceived of legal principles as possessing an important and specific role in halakhah, much less
used the word asl/usil to signify such principles in any technical sense. He does not use the term
in this way very often at all, and he never seems interested in specifically identifying legal
principles.'?* Even here, he does not specify what parts of his extended quotation from the

Talmud represent the usii/; instead, he just vaguely waves toward them.

We have not yet found any Jewish writer before Maimonides who saw as/, at least in one
of its senses, as possessing what we could describe as a technical meaning in Jewish law. Nor do
we find anyone who exhibited anything approaching Maimonides’ keen interest in identifying
legal principles and presenting them to his readers. Nevertheless, before we leave the Judeo-
Arabic tradition behind us, we should note that we actually can find a few hints that by the

twelfth century, there was an increased interest in legal principles in Jewish sources as well.

In particular, let us look at a responsum of Joseph ibn Migash, who taught Maimonides’
father and about whom Maimonides writes “that man’s grasp of Talmud awes, by God, anyone
who studies his words and his depth of analysis [istighraqahu fi-I-nazr], to the point that I can

’124 in this respect.”'?> Tbn Migash

say about him ‘before him there was not a king like him
reports that he was asked to explain a certain debate recorded in the Talmud regarding some
rules relating to ritual purity. He writes that it would be best to begin his answer by explaining,

in Arabic, the “principles” of this case, and only then to go back and explain the details “in the

language of the Talmud.” He proceeds to spell out some of these principles, beginning by stating

123 Generally, the term as!/ in Nissim’s work refers to the source for a law, either in the Torah or in rabbinic texts; see
Nissim, Hamishah Sefarim, 58, 59, 66, among many other examples throughout the works included in this volume.
124 Based on II Kings 23:25.

125 Mishnah ‘im Perush Moshe ben Maimon, ed. Kafih, vol. 1, 47.
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“one of the principles we have is that a zavah [woman who had an abnormal discharge] defiles
through being carried,!?® and defiles even with a stone [separating her body from the person

carrying her].”!?’

Ibn Migash formulates this principle as a concise rule, distilled from the rabbinic sources
he cites afterward, and consciously employs this and other principles in this responsum to order,
simplify, and explain a complicated topic. Also, his description of this rule as “one of the
principles we have” seems to foreshadow some suggestive formulations of Maimonides, perhaps
hinting that ibn Migash also saw legal principles as an important part of the legal system as a
whole.!?® This is just one reference in one responsum, of course, which necessarily constricts
our ability to draw conclusions from it about his conception of the role and importance of legal
principles. Additionally, this responsum has only survived in Hebrew translation, further
hindering any attempt to hold it up as an exemplar of the use of the term as/ in Judeo-Arabic; ibn
Migash probably used as//usiil here, but we cannot know that for certain. Nevertheless, this does
offer some, if limited, evidence that in the period leading to Maimonides’ career, Judeo-Arabic

legal writers were beginning to attach more significance to principles of the law.

There exists another text from around this time which has survived in Judeo-Arabic, and
speaks of the usii/ as critical components of the Jewish legal system, but the precise meaning of
usul here is unclear. The commentary to the Mishnah by the Palestinian scholar Natan Av ha-

Yeshivah (d. 1102) was collected together with additions from other “commentaries of the sages

126 Masa. This refers to a way of transferring certain types of impurity; if one carries someone or something with one
of these types of impurity, even without directly touching that person or object, the one doing the carrying becomes
impure as well. For a brief explanation, see Maimonides, Hilkhot Tum at Met 1:6, and commentaries ad loc.

127 Tbn Migash, She ‘elot u-Teshuvot R "I Migash, ed. Nehorai Y osef Ohana (Jerusalem: Mekhon Yerushalayim,
2016), 12, responsum 13.

128 See above, 81-82.

90



[tafasir al- ‘ulama].”'*® Based on whose commentaries are featured, we can generally say that
the anonymous editor produced this text in the twelfth century, before the last quarter of that
century.'3? In any event, in the compiler’s introduction, he mentions that the “Written Torah”
includes “general usii/ and overarching matters,” while the “Oral Torah” contains the “legal usil
and matters regarding the various sorts of laws” passed down from Moses.!?! It seems that in
both these cases, usii/ does not truly mean “principles” in the way that we have been
understanding that term; even if the “Oral Torah” includes some principles, the “Written Torah”
does not. Perhaps translating this word as “topics” or “issues” might capture this editor’s
intentions better. He goes on to write that when R. Judah the Prince and others of his generation
were concerned that the “Oral Torah” was being forgotten, they compiled “the transmitted wusii/
al-figh” into a work called the Mishnah. He then explains that the Talmud’s task was “the
derivation [tafiT]” of individual cases from the usi/ of the Mishnah.'3> Though the Mishnah
does include a fair amount of legal principles, it would be a stretch to say that this is all that it
contains or even its primary purpose, so, again, it is unlikely this instance of “usil al-figh”
means “principles of the law” in that sense, nor could it mean “legal theory,” per the Islamic use
of the term. Rather, I would suggest the compiler of this text simply means that R. Judah the
Prince set down all the major topics and basic rules, and that the Talmud took those base rulings

and fleshed out the details.

129 Perush ha-Mishnah le-Rabbi Natan ben Avraham Av ha-Yeshivah; Jerusalem, National Library of Israel, MS.
Heb. 38°. I viewed this manuscript through the Friedberg Judeo-Arabic Corpus (www.jewishmanuscripts.org), and
for this quotation, see p.7 according to the pagination on the Friedberg portal.

130 For various opinions about when and where this amalgamated text was produced, and for general information on
Natan himself, see Eliezer Schlossberg, “Bi ure ha-Miqra be-Ferush ha-Mishnah le-Rav Natan Av ha-Yeshivah,”
Megadim 16 (1992): 101-102.

Bl Perysh, 7.

132 perush, 9-10.
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Yet even if our hesitation to interpret usi/ as “legal principles” is justified, at least we
find a clear, explicit demarcation of the place of usil/ (in some sense of the word) in the system
of halakhah in the editor’s introduction. And, for what this is worth, in the body of the
commentary itself, we do find the phrase “kelal gadol” interpreted as “asl kabir.”'3* In the
context of that section of the commentary, that phrase certainly refers to a legal principle of the

type we have been studying.

Perhaps, then, we can reasonably argue that even if Maimonides’ conception of an as/
can more plausibly be attributed to his Islamic environment than to his Jewish background, the
twelfth century sources we have just seen suggest that the path to adapting Muslim notions of the
qawa ‘id to halakhah had already been prepared. In fact, maybe we can see a natural progression
from the few uses of as/ as legal principle in the works of Hayya and Nissim, and the couple
mentions in Hayya’s work of the value and benefits of a particular principle, to the possible
attitude of ibn Migash and the compiler of Natan Av ha-Yeshivah’s commentary regarding legal
principles (or usii/ in some sense) in the twelfth century, and from there to Maimonides’ grander
vision of the place of legal principles in Jewish law. But knowing what we know about the
conception of legal usil in his Maimonides’ Islamic milieu, it seems likely that even if this
progression accurately describes the situation, the Islamic background, at the very least, helped it

along.

Additionally, there is one element of Maimonides’ treatment of legal principles which, as
far as I can tell, is truly unprecedented in Jewish literature. Specifically, his use of the term

qad ‘ida as a synonym for as/ in its sense as legal principle has no parallel in the Judeo-Arabic

133 Perush, 49-50.
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tradition; no other Jewish work I have seen uses ga ‘ida/qawa ‘id to refer to a legal principle.
Again, Maimonides was living through the era in which ga ida was beginning to be used this
way in Islamic literature, so the fact that Maimonides does so as well shows that he was aware of

Muslim treatments of this topic.

Conclusion: The Qawd id Genre and Sefer ha-Mitsvot

To return to the usiz/ of enumeration in Sefer ha-Mitsvot, it seems likely that Maimonides drew
on the gawa ‘id genre in composing his introduction. We have seen that, by organizing all the
usil into one list, phrasing them as concise statements, and following each with an explanation
citing particular examples of the principle’s application, he introduces a new presentational style
into Jewish legal literature. Also, his use of as//usii/ in his legal works resembles Islamic
treatments of the gawa id more than it does previous Judeo-Arabic attitudes toward legal
principles, showing that the formal correspondence between the introduction to Sefer ha-Mitsvot

and the early gawa id works does not represent some anomalous coincidence.

We are left with one final matter to investigate. If Maimonides’ introduction is indeed
modeled after gawa ‘id compilations, why did he choose that form for these principles? As much
as Maimonides’ views on legal principles bring to mind those of his Muslim counterparts, he
never actually compiled any of them together in the style of the gawa ‘id genre. It is possible to
suggest reasons for that; first, the fact that this genre existed in Islamic legal writings does not
mean that Maimonides needed to compose such a work. Also, judging by the number of
principles he marks as usiz/ or gawa ‘id in his various works, perhaps there would be so many
entries that such a work would become too unwieldy to be of use. Yet he formatted his

introduction to Sefer ha-Mitsvot this way. Is that simply due to the number of principles? He
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only lists fourteen, a much more manageable number, so perhaps he simply saw an opportunity

to take advantage of a useful paradigm for presenting a list of usil.

However, it may be possible to discern a more significant reason Maimonides chose this
particular way of presenting his methodology of commandment enumeration. It appears that the
qgawa ‘id genre, whose form Maimonides adopts for his introduction, lent itself particularly well
to Maimonides’ purpose for these usil. After all, we have seen that the gawa id seem to have
served three functions in Maimonides’ time; namely, as pedagogical aids for studying the law, as
tools on which a jurist can rely in adjudicating new cases, and as a way to differentiate one’s
own madhhab from other ones. All three of these functions can be seen in Maimonides’

accounts of what he hoped to accomplish by outlining his wusi!.

In terms of the pedagogical aspect, we have seen the way al-Khushani, al-Dabbiist, and
al-Qarafi wrote about the value of the gawa ‘id.'** Clearly, the gawa ‘id genre served a
pedagogical purpose in its early stages, and though the gawa ‘id fighiyya took on many roles over
the years, their “primary important function... is that they have enabled jurists to have adequate
knowledge of the different chapters of figh without the need to memorize all the particulars.”!3
Maimonides writes about his principles of enumeration in similar pedagogical terms. In a
responsum, he explains that his introductory usiz/ serve an important role; “to make
»137

understandable [/e-havin]'3® the methods a person should adopt in counting commandments.

These principles have a specific pedagogical function. He points to them when questioned about

134 See above, 71-72.

135 Elgariani, “Al-Qawa ‘id al-Fighiyya,” 93.

136 Lit. “to understand.” I translated le-havin as “to make understandable” because that better fits the context of the
passage in which it appears. Perhaps “to clarify” would also be an option, as Maimonides might be using this as a
cognate of the Arabic root b-y-n. Of course, more study of his use of le-havin would be necessary to decide this
question.

137 Maimonides, Teshuvot ha-Rambam, ed. Blau, vol. 2, 725, responsum 447.
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details of his count,'3® making clear that studying the commandments themselves cannot
elucidate the taryag. Just as Islamic writers compiled gawa id because it would be impossible to
understand the law simply by studying particular cases, Maimonides wrote his usii/ because it
would be impossible to understand the topic of commandment enumeration simply by studying

particular commandments.

As for the assistance in adjudication the gawa ‘id can provide, Maimonides, as is clear
from the survey of usi/ in his legal works, firmly believed in the value of legal principles for this
purpose, and the same can be said for his principles of enumeration. Of course, these particular
principles cannot help a judge actually arrive at legal rulings, but they do perform the equivalent
role in the sphere of commandment enumeration, as they can help someone trying to determine
the 613 commandments arrive at the proper count. As he writes, in order to correct the follies of
previous counts, he prefaced his list of the commandments with usi/ “on which one should rely”
when counting mitsvot.'> These principles can teach the proper way to count the

commandments in a way that a simple list of the individual commandments cannot.

b

Finally, the differentiating aspect of the gawa ‘id certainly finds a parallel in Maimonides
intentions for these usil. When Maimonides was looking for a way to show why his count
differs from others, he may have seen the style of the gawa id literature as a useful medium. He
knew that his readers would be skeptical of his list because it contradicts earlier commandment
counts, so he announces that he will defend himself by citing relevant biblical and rabbinic

sources and also by “beginning with principles [wa-aqdam usiilan] that should be relied upon for

138 He does this in the above responsum, as well as in Teshuvot ha-Rambam, ed. Blau, 632, responsum 355.
139 See Judeo-Arabic text, below, 211.
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counting commandments.”'* True, not all the usi/ are explicitly written in order to differentiate
his methodology from others’; for instance, he remarks that “I do not remember anyone erring
with regard to [the sixth] asl.”!#! Yet, as he explains in the introduction, the usiil, taken
collectively, are indeed intended specifically in order to explain what makes Maimonides’ list
different from the ones espoused by his predecessors. The gawa id style of listing the usii/ of a
particular madhhab may have appealed to Maimonides as he sought to explain his particular

stance on commandment enumeration. 42

Of course, these principles of enumeration are not “legal principles” of the type we have
seen discussed in Maimonides’ other legal works. As such, they do not precisely fit into the
“technical” meaning of as/ we have identified in those works, so it is interesting that he chooses
this style to describe these usil in particular. The above exploration of the three functions of
gawa ‘id and their alignment with Maimonides’ purpose in compiling these usiz/ can help answer
that, but there is another aspect of the relationship between the usil of Sefer ha-Mitsvot and the
qawa ‘id fighiyya genre as it existed in his time. We have seen that early works of gawa id
commonly included gawa ‘id usiliyya, principles of legal theory. These principles did not help a

jurist arrive at rulings in particular cases; rather, they were designed to provide guidelines for

140 See Judeo-Arabic text, below, 211-212. Maimonides presents his disputes with Simon Qayyara and others solely
as methodological disagreements; he explains that the problems with previous counts stem from their authors
“negligence in the matters of these fourteen principles (see Judeo-Arabic text, below, 212).” However, in some
cases, the commandments which he claims transgress a principle of enumeration can be explained in ways which
would not violate that principle. In other words, some of Maimonides’ disputes with his predecessors might not be
about overarching methodological points, but rather about the details of particular laws themselves. Nahmanides, in
defending Qayyara, often employs the strategy of suggesting alternate explanations for commandments included in
the Halakhot Gedolot in order to show that Qayyara may still have agreed with Maimonides’ basic principles. See
Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 52, 63, 69, 88 for a few such cases. We should not ignore the possibility
that Maimonides himself understood that Qayyara may have agreed with him in principle at times while simply
having a different conception of certain commandments. Maimonides may well have chosen to present their
disagreements in methodological terms simply in order to better argue for the necessity of an updated count.

141 See Judeo-Arabic text, below, 222.

142 Maimonides’ writing style in this introduction is far more polemical in nature than that of the gawa id works we
have seen, which explain the differences between madhahib in a fairly dispassionate way. That can perhaps explain
why Maimonides’ explanations for each as/ are often much longer than those in the Islamic compositions.
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scholars engaged in usii/ al-figh, extracting laws from the sources of legislation. For instance, al-
Karkht’s 35 as/ states that “the principle is that it is possible the first part of a verse [in the
Quran] is general in nature, and the other part is specific, or vice versa.” This would not help
decide any particular ruling, but it would be useful for settling more fundamental questions about
how to extrapolate laws from the Quran. The question of how to tell when the Quran was stating
arule in general terms ( ‘amm) or was limiting the rule to specific instances (khass) represented
an important element of usii/ al-figh, as will be mentioned in the next chapter. Maimonides’
principles in Sefer ha-Mitsvot could perhaps be described as gawa ‘id usiliyya for commandment
enumeration, as they encompass the rules through which one can extrapolate individual
commandments from the biblical and rabbinic sources. This equation between the wusii/ in this
introduction and the gawa ‘id usiiliyya comes into sharper focus in the following chapter, when

we see how a number of Maimonides’ introductory principles echo the primary concerns of wusii/
al-figh.

Appendix: Hebrew Translations of “Asl”

The translators of Sefer ha-Mitsvot have not been in agreement about how to render as/
into Hebrew, highlighting the difficulty of determining the meaning Maimonides intended. The
medieval Hebrew version most commonly used today, that of Moses ibn Tibbon, employs the
term shoresh. The translation of as/ as “principle” is a derivative of that word’s literal meaning
of “root,” so shoresh could make sense. However, there are other words in Hebrew that are more

commonly used for “principle,” as we will see when we look at other translations of this work,
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with shoresh generally reserved for cases in which the metaphor of roots and offshoots is

important.'4?

Kafih, in his modern Hebrew translation of Sefer ha-Mitsvot, takes issue with ibn Tibbon,
advocating for kelal as a better translation of as/ than shoresh. He remarks that as/ can have
several different meanings “and here,” Kafih asserts, “there is no sense of root and branch;
rather, our master established rules [kelalim] by which it is possible to know what to count and
what not to count.”'* Long before Kafih, Solomon ibn Ayyub, another medieval translator,
seems to have decided against shoresh as an optimal rendering of asl. His choice, ‘iggar,'* has
the advantage of being able to express the sense of “root” even if that is a relatively rare usage;'4°

in rabbinic Hebrew, ‘iggar generally carries other meanings, often referring to the main or most

143 Y. F. Perla, in the introduction to his remarkable commentary to the list of commandments in in one of Saadya
Gaon’s poems, wonders why these principles are “called by the translator [ha-ma ‘atiq] of Maimonides’ Sefer ha-
Mitsvot ‘shorashim.”” He suggests that maybe they are called shorashim in order to show that only the “root” of
each commandment should be counted and not its various offshoots. He ultimately rejects that, though, for several
reasons, and concludes that “it would have been better to refer to them with the term ‘classifications [gedarim];” see
Perla, Sefer ha-Mitsvot la-Rasag (Jerusalem: Qeren Sefarim Toraniyim, 1973), vol. 1, 14. It is true that in medieval
philosophical literature, shoresh can, like asl, be used in contexts which might designate principles, specifically
principles of belief; see Harry A. Wolfson, Crescas’ Critique of Aristotle: Problems of Aristotle’s Physics in Jewish
and Arabic Philosophy (Cambridge: Harvard University Press, 1929), 319, n. 1. Yet even in such cases, there may
be reason to see fundamental dogmas as “roots” out of which the whole of religious life stems, whereas it is not as
clear that Maimonides intended these introductory principles to act as “roots” for anything. In any event, Moses ibn
Tibbon, with his philosophical training, may have been comfortable with using shoresh simply to mean a principle;
alternatively, he was simply translating hyper-literally as was his wont (see below). Nevertheless, if we restrict our
gaze to legal writings, it is hard to find shoresh used this way. To use Maimonides himself as an example, there are
many legal principles in Mishneh Torah, but he never describes any of them as a shoresh. Perhaps the closest usage
of shoresh to Ibn Tibbon’s in a legal context comes a few centuries later in the responsa of the 15" century scholar
Joseph Colon (known as Maharik). Colon’s student, Hiyya Meir, organized these responsa into shorashim, the
theoretical rules which governed the particular legal decisions in question, and subsections (se ifim). See the
introductory paragraph in Sefer She elot u-Teshuvot Maharik (Jerusalem, 1973). M. M. Gerlitz suggests that Colon
himself referred to his responsa as shorashim (see Gerlitz’s introduction to Sefer She ‘elot u-Teshuvot Maharik, ed.
Deutch and Schlesinger (Jerusalem: Orayta, 1988), 10, n. 13), though that seems unlikely given that Hiyya Meir
takes credit for formulating the shorashim in his introductory paragraph cited above. Of course, this usage does not
directly parallel the Sefer ha-Mitsvot, so it is still difficult to find a similar application of the word shoresh.
Additionally, it should be noted that Maharik was devoted to the halakhic opinions of Maimonides and taught them
extensively to his students; see Jeffrey Woolf, “The Life and Responsa of Rabbi Joseph Colon b. Solomon Trabotto
(Mabharik)” (PhD diss., Harvard University, 1991), 36, 115-128. It is entirely possible, then, that his student Hiyya
Meir actually adopted this terminology from Ibn Tibbon’s model.

144 Sefer ha-Mitsvot, ed. Kafih, 8, n. 55.

145 See Sefer ha-Mitsvot, ed. Heller, 7, n. 13.

146 See Mishnah, Kil’ayim, 7:1 and Parah, 2:5 for examples.
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147

important part of something.'*’ By the medieval period, the word came to be commonly used as

2148

“principle, so while ‘iggar could mean “root” here, medieval readers would likely have

interpreted ‘iggar simply as “principle” or “rule” without a strong connotation of “root.”!4°

To be fair, ibn Tibbon himself probably did not intend to imply that Maimonides was
necessarily suggesting a root-branch relationship between these introductory principles and the
list of commandments. After all, ibn Tibbon was the heir to an established tradition of hyper-
literal translation which persisted even in cases where the Hebrew translation did not fit common
usage, and shoresh would be the literal translation of as.!>° Indeed, he displays this tendency for

other terms in Sefer ha-Mitsvot.'>! So it is likely that Ibn Tibbon, in translating as! as shoresh,

147 Maimonides himself actually translates an instance of ‘iggar with this meaning (Mishnah, Berakhot, 6:7) into
Arabic as asl; see Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed. Kafih, vol. 1, 78. Interestingly, in his
Arabic commentary to the passages in Kil ‘ayim and Parah cited in the previous footnote, he uses the word iggar
itself instead of employing as/ or some other Arabic term; see Mishnah ‘im Perush, ed. Kafih, vol. 1,209 and vol. 7,
418.

148 Maimonides himself often uses igqar that way in Mishneh Torah; see above, 73-82, in the section entitled
“Echoes of Qawa id in the Works of Maimonides,” for a few examples.

149 The other medieval translator of which we are aware, Abraham ibn Hasdai, may have also chosen ‘iggar to
translate as/ here. His translation is no longer extant, so that conjecture is based on the quotes from Sefer ha-Mitsvot
found in Nahmanides’ commentary to that work, as well as in other texts which also seem to use neither ibn
Tibbon’s wording nor ibn Ayyub’s. Some have suggested that they might be witnesses to ibn Hasdai’s translation,
though Heller has demonstrated that there is room to challenge that suggestion; see Sefer ha-Mitsvot, ed. Heller, 7-9
(the use of ‘iggar is mentioned in n. 15), and for a more extensive treatment, see Heller “Peli ‘ah ‘al ha-Ramban,”
ha-Pardes 12.1 (1938): 11-16.

150 This tradition began with Moses’ grandfather, Judah ibn Tibbon; see James T. Robinson, “The Ibn Tibbon
Family: A Dynasty of Translators in Medieval Provence,” 202 in Be ‘erot Yitzhak: Studies in Memory of Isadore
Twersky, ed. Jay Harris (Cambridge: 2005). Judah passed this methodology on to his son, Samuel ibn Tibbon, who
arguably took literalism to new extremes; see Robinson, “The Ibn Tibbon Family,”, 208-211, and idem, Samuel ibn
Tibbon’s Commentary on Ecclesiastes: The Book of the Soul of Man (Tubingen: Mohr Siebeck, 2007), 12 (“Ibn
Tibbon’s translations are sometimes slavishly literal.”). Samuel’s son, Moses, carried on the literalist tradition of his
forebears; for its manifestation in his work particularly, see J.P. Montada, “Moshe Ben Tibbon, un Traductor
Literal,” Sefardica 14 (2003): 101-115, especially the “Semantica” section, 113-115.

151 Heller includes a list of several recurring differences between ibn Tibbon’s and ibn Ayyub’s respective
translations in the introduction to his edition. To cite two illustrative examples, Heller notes that ibn Tibbon
consistently translates the Arabic phrase dakhal fi as nikhnas bi, whereas ibn Ayyub does not always translate this in
the literal sense of “entering.” Similarly, ibn Tibbon translates ‘alim allah with Hebrew phrases which literally mean
“God knows,” while ibn Ayyub is more flexible in accounting for context; see Heller ed., 6. This despite ibn
Ayyub’s own declaration that he will, albeit reluctantly, translate literally. He explains that it is well known there are
two strategies for undertaking a work like this. A translator can translate “the meaning of the words and the content
of statements [ inyan ha-devarim ve-tokhen ha-"amarim),” or he can translate “letter by letter, word by word.” He
himself favors the former method, considering it “praiseworthy and correct according to anyone with
understanding,” and remarking that past translators have always used this strategy “if the translators were wise.”
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was motivated more by his general policy of literal interpretation than by a desire to actively

promote the notion that Maimonides saw a root-branch relationship here.

Nevertheless, in looking for an example of someone who did present this use of as/ as
meaning a root with branches, we need not search further than Maimonides’ own son, Abraham
Maimonides. In his defense of Sefer ha-Mitsvot from the criticisms of Daniel ha-Bavli, Abraham
explicitly remarks that his father’s “branches proceed from his roots [furi uhu, zikhrono le-
verakhah, muttaridah ‘ala usilihi].”'>?> So while ibn Ayyub’s igqar, notwithstanding its possible
sense of root, likely does not point to a root/branch relationship, and ibn Tibbon’s shoresh may
only be a function of his literalist strategy, we do find that Abraham Maimonides considered it

appropriate to speak of Maimonides’ usi/ as roots.'33

Despite Maimonides’ declaration in a responsum that he regrets writing Sefer ha-Mitsvot
in Arabic and hopes to translate it into Hebrew himself,'>* he never did so. However, he does
refer to his usi/ while writing in Hebrew at least twice. In the aforementioned responsum, he
describes how he prefaced his book with “fourteen chapters [peragim] which have important

rules [kelalim gedolim] and many principles [iggarim rabbim].” In a different responsum, he

Nevertheless, he admits that he has written his rendering of Sefer ha-Mitsvot using the latter, mechanically literal
approach. Despite the criticism he anticipates facing (though he concedes that a translator will inevitably face some
criticism no matter what), he makes that methodological choice because if he were to rephrase the content of the
work in his own words, he would be at risk of altering, or at least seeming to alter, the intention of the original
author. In the case of such an illustrious writer as Maimonides, it is important for the translator to not step between
the author and his audience, a problem more easily avoided, he contends, if he were to translate “letter by letter,
word by word.” Ibn Ayyub, despite what he had previously mentioned about past translators, sees a precedent for his
choice in the works of more recent ones, “ha-hakhamim ha-"aharonim,” perhaps referring to the famous ibn Tibbon
translators, Judah and Samuel (ibn Ayyub’s translation of Sefer ha-Mitsvot predated Moses ibn Tibbon’s career).
See ibn Ayyub’s introduction in Sefer ha-Mitsvot, ed. Heller, 27-28.

152 See Abraham Maimonides and Daniel ha-Bavli, Ma ‘aseh Nissim, ed. and trans. Baer Goldberg (Paris: Brill,
1867), 80. My thanks to Marc Herman for bringing this passage to my attention; for more on the interlocution
between Abraham Maimonides and Daniel ha-Bavli, see the third chapter of Herman, “Systematizing God’s Law.”
153 It is not entirely clear what the “branches” are for Abraham Maimonides. Are they the commandments
themselves? Are they his father’s decisions regarding what to count? Either option could work in the context of
Abraham’s statement.

154 See the responsum cited above, 15, n. 10.
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uses almost the exact same language: “fourteen chapters of important rules on the principles of
commandment enumeration [peragim be-kelalot gedolot be-igqare minyan ha-mitsvot].”'5
Maimonides describes the usiz/ with the words kelalim/kelalot (as Kafih would later translate
usil), and iggarim (as ibn Ayyub’s translation has it). It seems the only word he does not use in
labeling these usii/ is shorashim, and unlike his son, he never refers to any “branches” of the
usil. However, we should not expect Maimonides to translate this instance of usii/ as shorashim,
as only a committed literalist would describe these principles with a word that can only mean

“roots.” 136

155 See the responsum cited above, 11, n. 13.

156 In a letter to Moses ibn Tibbon’s father, Maimonides himself argued against the literalist method of translation,
contending that translating word for word can be misleading and explaining that sometimes it is necessary to use
many words to interpret one word so that its meaning will be clear in the new language. See Isaiah Sonne,
“Maimonides’ Letter to Samuel b. Tibbon,” Tarbiz 10.3/4 (1939): 311. Perhaps this explanation of the introductory
usul using multiple terms— “rules” and “principles”—can be seen as an example of Maimonides taking his own
advice.
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Transferring Principles of Usil al-Figh to the Exercise of Commandment

Enumeration

Beginning with al-Shafi‘1 (d. 820), many Muslim scholars devoted significant attention to the
study of legal theory [usiil al-figh]."! This field comprises many topics, but broadly speaking, it
seeks to lay out the rules and methods by which jurists can either identify or construct the
individual laws of Islam. Much of the discipline’s focus relates to the methods of extracting law
from the authoritative sources; primarily the Quran and hadith reports. In addition, scholars of
usil al-figh work to determine the sources themselves—the Quran, of course, is universally
accepted, but controversy erupted over the suitability of certain types of hadith. Also included in
the field of usiil al-figh are discussions over how, or if, laws can be enacted through the

mechanism of a consensus [ijmda ‘| of Muslim legal scholars agreeing on them.

These elements of usiil al-figh will be discussed in more detail below, but from this brief
description it should be clear that the science of Islamic legal theory does not relate directly to
particular laws or rulings, but rather to the methods by which one can arrive at the substance of
positive law. Consequently, usil al-figh, and the tools and techniques developed in its service,

lends itself to crossing religious lines more than individual rulings unique to Islamic law, and the

! The prominent 12% century Muslim scholar Fakhr al-Din al-Razi wrote that “al-Shafi‘7 is to the science of usitl al-
figh what Aristotle the philosopher [al-hakim] is to the science of logic;” see al-Razi, Mandqib al-Imam al-Shafi 7,
ed. Ahmad Hijazi al-Saqqa, (Cairo: Maktabat al-Kulliyat al-AzharTyya, 1986), 156. Nevertheless, Wael Hallaq has
questioned whether al-Shafi‘T truly deserves consideration as the foundational figure for usii/ al-figh. He points out
that, however revolutionary al-Shafi ‘T’s theories of law were, they did not catch on right away, and it was the work
of later scholars which ushered in real treatments of usil al-figh. According to him, it was only in later generations
that Muslim scholars looked back and retroactively dubbed al-Shafi ‘T the first of the usilis; see Hallaq, 4 History of
Islamic Legal Theories (Cambridge: Cambridge University Press, 1997), 30-35; idem, “Was al-Shafi‘i the Master
Architect of Islamic Jurisprudence?” International Journal of Middle East Studies 25.4 (Nov., 1993): 587-605.
Ahmed El Shamsy, though, has offered an explanation for why we do not see extensive citations of al-Shafi‘T’s
writings for some time. While not the only factor, the political reality in which al-Shafi‘T’s followers lived, a
situation which did not allow them to freely carry on his work, contributed much to this delay. Only later, when the
ruling powers became more favorable to them, were they able to continue honing the science of usil al-figh, and
despite this lag, their works can indeed be seen as offshoots of what al-Shafi T started; see El Shamsy, The
Canonization of Islamic Law, 118-137.
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questions asked by the scholars of usil al-figh might be germane to discussions of Jewish law as
well. Indeed, Jews living in Islamic lands did display an interest in these matters of legal theory,
a phenomenon attributable to the prominence of this field in contemporaneous Islamic

discourse.?

Maimonides did not author a work dedicated to legal theory, but his writings contain no
shortage of passages demonstrating his attention to the manner and methods by which the rabbis
established the system of halakhah. Gerald Blidstein notes that “Maimonides, far more than any
predecessor or contemporary, was keenly (perhaps obsessively?) interested in the status of the
different sources of Law and their interrelationship.” Inasmuch as Blidstein is limiting the
predecessors or contemporaries in question to Jewish ones, he is likely correct. Again, though, a
more panoramic view which includes Islamic scholars would in fact reveal many predecessors

and contemporaries who shared Maimonides’ keen, obsessive interest.

The introduction to his Mishnah commentary offers the clearest, most explicit exploration
of these questions,* but the introduction to Sefer ha-Mitsvot bears the marks of Islamic usil al-
figh scholarship as well. As we will see, Maimonides adapts a number of the concerns and
hermeneutical mechanisms of usii/ al-figh for the purposes of commandment enumeration. These
include the need to determine the sources of the law, the procedure of analogy, discussions of

abrogation and temporary commandments, interpreting scriptural statements as general or

2 For some treatments of this, see above, 45, n. 111. In addition to those references, see Zvi Stampfer, “Jewish Law
in 11" Century Spain—The ‘Kitab al-Hawi’ of Rabbi David ben Saadya” [Hebrew], Shenaton ha-Mishpat ha-Ivri:
Annual of the Institute for Research in Jewish Law 25 (2008): 217-236. Stampfer points out some differences
between the ways David ben Saadya used some elements of legal theory and the ways Muslim jurists understood
them, but he does highlight that the established field of legal theory in Islam is certainly relevant to the rise in
Jewish interest in this discipline in the Islamic world.

3 Blidstein, “Where Do We Stand?,” 13.

4 Maimonides himself, in the second principle of Sefer ha-Mitsvot, directs the reader to the introduction to his
commentary to the Mishnah for a fuller account of his conception of the sources of Jewish law. See Judeo-Arabic
text, below, 216, and the English translation, below, 260.
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specific, identifying the significance of the imperative, and the use of logic in understanding the
text of revelation. We will shortly see how Maimonides incorporates these elements of usii/ al-

figh into his introductory principles.

It is important to emphasize that Maimonides’ adaptations of Islamic legal theory, at least
as manifested in Sefer ha-Mitsvot, do not serve the goal to which the field of usii/ al-figh is
directed in Islam. Maimonides is not using these tools to determine the law itself, nor is he even
retroactively describing the process through which halakhah had already developed. At least
ostensibly, his goal is simply to provide a scaffolding with which the list of 613 commandments
can be constructed. When he excludes rabbinic laws, for example, he is not declaring that
rabbinic laws are not binding or that rabbinic authority has no claim to legitimacy as a source of
the law; he is simply removing these laws from consideration in the sum of 613. This exercise
finds no real parallel in Islamic literature, which is generally unconcerned with finding the
precise sum of commandments, much less deciding which laws do or do not deserve to be
included in a predetermined sum.> Of course, at times, Maimonides’ guidance on commandment
enumeration is necessarily tied to the question of determining the law itself. He often chastises
his predecessors for counting certain biblical statements as commandments when they are in fact,
not commandments. To counter these errors, Maimonides lays out instructions for extracting law
from the Torah, and it is in those moments that the introduction to Sefer ha-Mitsvot more closely
resembles the work of Islamic scholars of usii/ al-figh. Yet even when a particular principle only

addresses the specific issue of commandment enumeration, it is still noteworthy that Maimonides

5 Though we should note the legend Goldziher cites in which the famed early-Islamic convert from Judaism, Ka'b
al-Ahbar, spoke of 613 commandments in Islam. Goldziher also mentions a separate Muslim tradition that the Quran
contains precisely 315 commandments; see Ignaz Goldziher, “Das arabische Original von Maimuni’s Sefer
Hammisewot,” Vienna Oriental Journal III (1889): 78. Nevertheless, those sources did not have enough clout in
Islamic thought to generate any interest in commandment enumeration.
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draws from usiil al-figh. Maimonides had good reason to use Islamic legal theory as a guide to
the project of Sefer ha-Mitsvot. The bridge usiil al-figh provided from the text of revelation to the
specific laws of Islam acted as a model for the importance Maimonides saw in enumerating the
613 commandments God revealed to Moses, a point which will be discussed in more detail in the
conclusion to this dissertation. The task of this chapter is to begin exploring some ways in which
the introduction to Sefer ha-Mitsvot reveals the imprint of usii/ al-figh. We will look particularly
at six of the principles—the first through fifth as well as the eighth—but this should not imply
that looking at Islamic literature, and usiil al-figh in particular, has no relevance for the other

eight principles.

Principle One: Identifying Sources

“The first principle, that it is not appropriate to count in this sum commandments
which are rabbinic.”

In Maimonides’ first principle, he argues that only biblical commandments, not ones instituted
by the rabbis, belong in the list of 613. Maimonides is not the first to draw a stark division
between biblical and rabbinic law, and the Talmud itself lays out several important differences.®
Furthermore, Judah ibn Bal‘am, Maimonides’ eleventh-century Andalusian predecessor, had
previously wondered how counts of commandments could possibly include laws not revealed at
Sinai.” Nevertheless, given that Ibn Bal‘am wrote this as a passing comment in his biblical
commentary, Maimonides can be described as the first commandment enumerator to expressly

and systematically exclude rabbinic laws. While it is quite possible he was drawing from Ibn

® For example, in a case where, for whatever reason, there is some doubt regarding whether a certain rule is in effect,
if the rule in question is considered biblical, one must be stringent and act in accordance with it. If the rule is
rabbinic, one may be lenient and assume it is not applicable. See Babylonian Talmud, Betsah 3b, for one application
of this.

7 See above, 18, n. 39.
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Bal‘am,? it is also worth noting that Ibn Bal ‘am’s brief comment appears to represent an
exception to the general acceptance of rabbinic laws in previous counts. The usual caveats about
an argument from silence certainly apply here, but it is interesting that rabbinic laws find their
way into pre-Maimonidean counts without much resistance; even someone like Abraham ibn
Ezra, who in his Yesod Mora anticipates Maimonides in critiquing many elements of the field of
commandment enumeration, does not object to the presence of rabbinic commandments in these
lists. So we should be cognizant of the fact that when Maimonides sides with the position of Ibn
Bal‘am, he is actually countering the widespread acceptance of rabbinic laws in counts of the

613 which prevailed before his time.

Maimonides explains the inappropriateness of including rabbinic laws by appealing to the
words of the Talmud itself: “613 commandments were commanded to Moses at Mt. Sinai.”
Obviously, he contends, laws instituted by the rabbis could not have been commanded to Moses
at Mt. Sinai, so they cannot be part of this list.” But Maimonides does not stop with his citation
of the Talmud; a large section of his treatment of this principle consists of an extended
discussion about a possible justification for including rabbinic laws. He surmises that the
Halakhot Gedolot and other commandment enumerators who include rabbinic commandments
may have thought that since the charge to obey the rulings of the rabbis does originate in the
Torah, perhaps all rabbinic laws can be said to be laws of the Torah because they are supported
by the authority guaranteed by the biblical verse “do not stray from the words they tell you right

or left.”!9 Furthermore, the liturgical benediction preceding the performance of many rabbinic

8 That possibility is buttressed by the examples Ibn Bal ‘am cites for rabbinic laws which should not be counted in
the list of 613—Hanukkah candles, reading the megillah on Purim, visiting the sick, and comforting the mourners.
These examples reappear in Maimonides’ first principle.

% Ibn Bal ‘am makes this point as well in his criticism of Hefets.

19 Deuteronomy 17:11.
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laws includes the phrase “...that You commanded us,” implying that God commanded even
rabbinic laws. Maimonides insists that these arguments would still not justify listing rabbinic
commandments in the list of 613. And even if these were good enough reasons, they would apply
equally to all rabbinic laws; commandment counts would need to include every rabbinic
commandment, which, Maimonides points out, would swell these lists to far beyond the sum of

613.

Nahmanides defends the Halakhot Gedolot, suggesting several ways to validate the
inclusion of rabbinic laws in lists of the commandments.!! His particular arguments, and the
counter-arguments of Maimonides’ supporters, are not as germane to our discussion as the very
fact that Maimonides takes so much time and effort to outline his position. This could underscore
the acceptance the inclusion of rabbinic commandments enjoyed in his time, and call attention to
the fact that Maimonides is maneuvering against the grain on this matter. In fact, as Zucker has
shown, Maimonides appears to be directly addressing not only the Halakhot Gedolot, but both
Saadya Gaon and Hefets as well. Their respective counts each include the commandments to
light candles on Hanukkah and read the megillah on Purim, Maimonides’ parade examples of

rabbinic pronouncements which could not possibly have been revealed to Moses at Mt. Sinai.!?

Maimonides makes a convincing case for excluding rabbinic laws, and his logic seems to
have carried the day moving forward. Even Nahmanides, who cannot stomach the disrespect for
the Halakhot Gedolot he perceives in Maimonides’ first principle, ultimately concedes that he is

personally inclined to agree with Maimonides and to disqualify rabbinic commandments from

11 See Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 8-28.

12 See Moshe Zucker, “Iyyunim ve-He ‘arot,” PAAJR, 49 (1982): 97-100. On the other hand, Perla thinks that Saadya
does agree with Maimonides’ first principle, though he does not take the sources Zucker identifies into account; see
Perla, Sefer ha-Mitsvot la-Rasag vol. 1, 17-18.
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the list of 613.'3 In light of the positive reception Maimonides’ work in this principle has
received, it is easy to ask why previous enumerators counted these commandments in the first
place. Yet perhaps the reverse inquiry would be more appropriate from a historical perspective:
what led Maimonides to break from the long-standing tradition of commandment enumerators to

give rabbinic laws a place in counts of the 613 commandments?

It is possible to identify several possible answers to that question. First, as we will
explore further in the conclusion to this dissertation, Maimonides’ purpose in listing the
commandments might have differed from that of previous authors. Maimonides may have seen
this exercise as an important means of identifying the substance of the Sinaitic revelation to
Moses, thus disqualifying rabbinic laws. Geonic enumerators like the author of the Halakhot
Gedolot, Saadya, and Hefets, on the other hand, may have been more concerned with
summarizing the corpus of Jewish law, possibly necessitating mentioning prominent laws in the
practice of Judaism like the requirements to light Hanukkhah candles and read the megillah. The
liturgical utility of the lists appearing in Azharot poems recited in prayer services could

underscore this function.!*

Second, it is possible that the geonic writers mentioned above did in fact see their lists as
truly representing the 613 laws Moses received at Sinai. The presence of rabbinic laws in those
lists might raise the eyebrows of readers living after Maimonides, but would not have posed a
difficult problem for scholars in the geonic period. In that era, Jewish thinkers generally saw
strong links between rabbinic laws and the text of the Torah. According to this outlook, rabbinic

laws were not conceived by the rabbis; rather, they were always latent in the text and only came

13 See Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 28.
14 See below, 19-20.
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into effect later. In a number of his writings, Maimonides works to dispel this notion,
maintaining that the rabbis did act creatively in constructing new laws instead of simply
uncovering what had actually been revealed to Moses and subsequently suppressed.!® This is all
to say that Maimonides’ contention that rabbinic laws should not be counted in the 613, a
contention at odds with previous counts, may have reflected a difference of opinion regarding the
content of the revelation at Sinai, not a disagreement about the role or function of commandment

enumeration specifically.

The above reasons can help explain wiy Maimonides broke from his predecessors in
refusing to count rabbinic commandments, but we should also look at what Maimonides is doing
in laying out this rule in the first principle. Essentially, he is demarcating what material can be
used in determining the 613 commandments. In the first principle, before going any further,
Maimonides outlines the sources from which the list of commandments may be drawn; only the
Torah itself, not later rabbinic pronouncements, should be featured in this list. This calls to mind

what could perhaps be called the first concern of Islamic legal theorists.

Before articulating methods of recognizing or manipulating laws, Muslim jurists needed
to delimit the sources of those laws. The Quran represents an unquestioned legal authority, but
what about other prophetic traditions? After all, there is no shortage of hadith reports of
Muhammad’s sayings or activities which are not recorded in the Quran. Most scholars view

these reports as legitimate legal sources, though many qualify that acceptance depending on the

15 For more on this shift from the geonic authors to Maimonides, see Blidstein, “Oral Law as Institution in
Maimonides,” in The Thought of Moses Maimonides, eds. Ira Robinson, Lawrence Kaplan, and Julien Bauer
(Lewiston, NY: Mellen Press, 1990), 167-182, and idem, “Tradition and Institutional Authority in Maimonides”
[Hebrew], Da ‘at 16 (1986): 11-27. On the topic of the geonic position linking rabbinic laws to divine revelation, and
the possible connection to Islamic legal thinking at the time, see Marc Herman, “Prophetic Authority in the Legal
Thought of Saadia Gaon,” JOR, 108:3 (Summer, 2018): 271-294.
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basis of the report. For example, some scholars reject a unit-tradition [hadith ahad], a report
attested by only one person, as a source of the law, or at least as a source which can promulgate a
law with true certainty. Identifying the sources of the law is necessarily the first step to
jurisprudence, so it was naturally the first step taken by Muslim jurists. For them, the question of
whether a sunna source qualifies or not hinges on the problem of authenticity; is there evidence
that Muhammad truly did speak or act as reported? How strong is that evidence? Depending on
the answers to those questions, a report could be rejected as an authoritative legal source or, even
if it is accepted, might generate a law classified as “uncertain.”'® For Maimonides, the concern is
not authenticity so much as authority; the important difference between biblical and rabbinic
laws lies in who proclaimed them not in the manner of transmission. Nevertheless, it seems
Maimonides is setting out to do for his project of commandment enumeration what his Islamic
counterparts did for theirs of establishing the content of the Islamic legal system. He begins by

delimiting the sources relevant for his inquiry and setting aside those which should be discarded.

Principle Two: Exegesis and Analogy [Qiyas]

“The second principle, that not everything derived from one of the thirteen
hermeneutical devices through which the Torah is interpreted, or through
superfluity, should be counted.”

Here, Maimonides continues what he started in the first principle; namely, determining the
material from which the 613 commandments may be derived. In the first principle, he argues that
laws which do not originate in the Torah do not belong. In the second principle, he maintains that
even laws stemming from the text of the Torah may not qualify for this list if the Torah does not
state them explicitly. The Sifra, the legal midrashic work commenting on the book of Leviticus,

begins with a statement by Rabbi Yishmael, who outlines thirteen hermeneutical tools for

16 We will briefly mention the matter of certainty and uncertainty in Islamic law below, in the context of
Maimonides’ second principle.
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interpreting legal passages of the Torah. In addition to these thirteen techniques, the Talmud also
makes use of others, such as ribbuy, which I have translated as “superfluity.”!” In his exposition
of the second principle, Maimonides argues that laws derived through these devices should be
considered rabbinic laws!® and therefore inadmissible in a list of the 613 commandments. If the
rabbis extract a law through hermeneutical techniques, it is not considered sufficiently “biblical”
to be counted among the 613 commandments unless, Maimonides writes, the Talmud explicitly

states that it constitutes a biblical rule.!®

This principle generated a heated debate and quickly became the most controversial
section of Sefer ha-Mitsvot. Nahmanides registers outrage, citing numerous talmudic proofs for
his claim that any commandment originating in the biblical text, whether explicitly stated or
hermeneutically derived, is indeed considered biblically mandated. Despite the fact that he wrote
a running critique throughout the entire book, Nahmanides insists that regarding “this book by
the rav, its matter is sweet and all of it is lovely, except for this principle which uproots great
mountains in the Talmud and fells fortified walls in the Gemara, and its matter for those who

study Gemara is bad and bitter.”?°

Nahmanides objects to Maimonides’ relegation of this category of laws to rabbinic status,
but, in truth, Maimonides’ use of the term “rabbinic” in this principle is not entirely clear. In both
traditional commentaries on Sefer ha-Mitsvot and modern academic treatments of this book,

there is no end to the debate about what Maimonides meant by this second principle. Is he indeed

17 The rabbis will identify an ostensibly superfluous word or phrase in the text of the Torah and derive a law (or a
detail thereof) based on the presence of this extra word.

18 We will shortly examine the controversy surrounding Maimonides’ use of the term “rabbinic” in this principle.
19 While most treatments of this principle focus on Maimonides’ apparent designation of hermeneutically-derived
laws as rabbinic, his qualification that if the Talmud refers to a rule as biblical it should be accepted as having
biblical status did not escape scrutiny; see David Henshke, “Le-Havhanat ha-Rambam ben ‘De-Orayta’ le-‘De-
Rabbanan’,” Sinai, 102 (1988): 205-212.

20 Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 51.
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claiming that these hermeneutically-derived commandments are truly to be considered on the
level of rabbinic rules, or is he simply saying that these commandments, while biblical in status,
cannot be included in the enumeration for a different reason? Maimonides does seem to say that,
unless the Talmud explicitly says that a given interpretation is the “essence of the Torah [guf
torah]”?! or “biblical [mi-de orayta],” or that it is a “transmitted interpretation [tafsir marwi]”
from the time of Moses, the rule derived from it must be considered rabbinic in nature, not
biblical. However, if that truly is Maimonides’ intention in this principle, problems would arise
in that, as Nahmanides pointed out, he would appear to be demoting certain laws which really

seem to be on the biblical level to the status of rabbinic rules.

To illustrate this debate, let us look at one example of such a law: marriage effectuated by
giving the bride money. According to the Talmud,? there exist three ways to effectuate a
marriage according to halakhah: giving money or something of monetary value [kessef], writing
a document of marriage and having it witnessed [shtar], or sexual intercourse [bi ‘ah]. The
Talmud derives the kessef method through one of the hermeneutical tools of interpretation,? but
it seems to treat it and the other two equally. In Mishneh Torah,** Maimonides does say that this
method is “mi-divre sofrim,” a somewhat enigmatic phrase which implies that it is rabbinic

unlike shtar or bi'ah, methods which enjoy biblical status, implying that the kessef form of

21 On this translation of guf torah, see Herman, “Systematizing God’s Law,” 172, n. 621.

22 Babylonian Talmud, Kiddushin, 2a.

23 In this case, the second in Rabbi Yishmael’s list, gezerah shava. This technique works through matching a word
or phrase used in the Torah regarding a particular law with similar language in another context. In the case of
marriage through transferring kessef, Deuteronomy 24:1 begins discussing marriage by saying “when a man takes a
woman...” Elsewhere, in Genesis 23:13, Abraham tells Ephron, the man who sold him the cave of Makhpelah in
Hebron, “I will give money for the field, take it from me.” Since the word “take” appears in both verses, the Talmud
concludes that just as Abraham accomplished his purchase through money, a man can give money to a woman to
achieve a marriage.

24 Hilkot Ishut 1:2.
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conducting a marriage is not as strong as the other two. Again, though, the Talmud seems to treat

all three methods equally, so some simply dismissed Maimonides’ ruling as incorrect.?’

Commentaries to Mishneh Torah and Sefer ha-Mitsvot more sympathetic to Maimonides
take up this problem, and try to discern if “divre sofrim,” as used in this and other contexts,
might designate something other than “rabbinic” status for a law.?¢ Additionally, Maimonides’
son, Abraham, was asked how his father could have considered the kessef method of effectuating
a marriage to be rabbinic, and answered that his father had actually changed his mind, and
correct editions of Mishneh Torah treat all three methods equally.?’” However, Maimonides
himself seems to defend his classification of this method of marriage in his own responsa,
actually using the term “mi-derabanan” and not the possibly more ambiguous “divre sofrim” of
Mishneh Torah.*® Maimonides complains throughout this responsum that he is suffering physical
pain or illness and, moreover, is too busy to offer a full explanation, so he suggests that the
questioner look at what he wrote in the second principle of Sefer ha-Mitsvot. Perhaps his
physical discomfort and his haste in writing this answer leaves open the possibility that
Maimonides was not being entirely precise in his responsum, returning us to the debate

surrounding the precise meaning of the second principle in Sefer ha-Mitsvot.?°

25 See Rabad, for example, in his gloss to this law in Mishneh Torah.

26 See, for example, Magid Mishnah and Kessef Mishnah on this passage from Mishneh Torah, and the comments of
Megillat Esther and Lev Sameah on this principle in Sefer ha-Mitsvot. For a good treatment of the many opinions on
this matter in traditional sources, see Neubauer, Ha-Rambam ‘al Divre Sofrim.

27 See Abraham Maimonides, Sefer Birkat Avraham, ed. B. Goldberg (Lyck, 1849), 61-62; responsum 44.

28 See Maimonides, Teshuvot ha-Rambam, ed. Blau, 631-633; responsum 355.

29 Hanina Ben-Menahem makes that suggestion regarding this responsum. Ben-Menahem is among the minority of
scholars who deny that Maimonides meant that hermeneutically-derived commandments have a rabbinic status. If he
really meant that, Ben-Menahem points out, Maimonides’ second principle would merely be a subcategory of the
first, and these introductory principles do seem to be independent of each other. For his treatment of the second
principle, see Ben-Menahem, “Maimonides’ Fourteen Roots,” 20-25.
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Whatever Maimonides’ intention in this principle, he is clearly somehow distinguishing
between explicit laws, which may appear in the catalog of commandments, and laws derived
through hermeneutical interpretation, which may not. Gerald Blidstein suggests that his
insistence that hermeneutically derived rules should be considered rabbinic may have been, at
least in part, a response to the Karaite sect of Judaism which denied rabbinic authority
altogether.’® Halbertal, though, offers a different explanation; these first two principles are
motivated by Maimonides’ general desire to demonstrate that there exists a significant gulf
between Moses and other prophets,’! and all the more so between Moses and later sages. The
second principle emphasizes the difference in authority between commandments uttered
explicitly by Moses and those the sages derived through hermeneutics. Only the former category
can truly be considered mi-deorayta, biblically mandated. Other commandments, even if their
source is in the Torah, do not attain this status (unless the Talmud specifies that a certain
interpretation was passed down from Moses himself), because they do not have the strength of
Mosaic law.3? Halbertal goes on to distinguish between two layers of biblical interpretation. The
first consists of defining and clarifying the words of the Torah so that we may understand the
explicit commandments found therein, while the second involves bringing out other meanings of
the text, including the identification of new commandments not explicitly stated.** The issue is

234

not whether laws arising from the latter type of interpretation are “correct;”> rather, they simply

30 This may seem counterintuitive, as one might expect Maimonides to defend the rabbis’ interpretations and argue
that they are essentially the same as explicit biblical laws. This was the approach of his geonic predecessors, but
Blidstein argues that Maimonides thought such an approach would be conceding too much to the Karaites, as it
assumes that only biblical laws, and not rabbinic ones, have real legitimacy. Instead, Maimonides contends that
rabbinic interpretations of the Bible are not equivalent to explicit verses, but they do not need to be; they are
bindingly authoritative nonetheless. See Blidstein, “Oral Law as Institution.”

31 See, for example, his Commentary to the Mishnah, in the introduction to pereq heleq; Mishneh Torah, “Hilkhot
Yesode ha-Torah” 7:6; and Guide of the Perplexed 11: 34, 39.

32 Halbertal, “Sefer ha-Mitsvot la-Rambam,” 462-464.

33 Halbertal, “Sefer ha-Mitsvot la-Rambam,” 468-469.

34 See Judeo-Arabic text, below, 217, and English translation, below, 264. For more on this, see below, 120-122.
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do not have the legal status of those openly stated in the Torah.?*> Yet Halbertal’s explanation of
these two categories, while helpful, does not fully illuminate Maimonides’ stance on biblical
interpretation. What is the relationship of the explicit text to its interpretation? And how do we

define “explicit;” is it the literal meaning or is it something else?3¢

Maimonides himself describes the relationship between the explicit commandments and
those derived by the sages as the extension of “branches from the roots.”3” This metaphor of
roots and branches is extremely common in both Islamic and Jewish (at least in the Judeo-Arabic
tradition) religious scholarship of all kinds, including legal jurisprudence and scriptural
interpretation.3® It seems then, if this metaphor is to be taken seriously, that the “branches,” the
hermeneutically derived laws, are organically connected to the text but do not represent its

fundamental meaning. As such, they cannot truly be considered mi-deorayta.

Mordechai Cohen, in searching for Maimonides’ theory of exegesis, develops a more
thorough model for it. He addresses the furi - ‘usiil dichotomy, but goes further, using Sefer ha-
Mitsvot to offer a more sweeping conclusion about the nature of Maimonides’ approach to
biblical interpretation. Cohen’s principal argument is that we should not conflate two words

which might appear synonymous—the Arabic term zahir and the rabbinic Hebrew term peshat.

35 Nahmanides cites numerous talmudic proofs that any commandment stemming from the Torah, whether explicitly
or through hermeneutical interpretation, is considered biblically mandated. In fact, this principle, more than anything
else that Maimonides wrote in Sefer ha-Mitsvot , caused Nahmanides the most consternation. Despite the fact that he
wrote a running critique throughout the entire book, he insists that regarding “this book by the rav, its matter is
sweet and all of it is lovely, except for this principle which uproots great mountains in the Talmud and fells fortified
walls in the Gemara, and its matter for those who study Gemara is bad and bitter,” see Nahmanides, Sefer ha-
Mitsvot, ed. Chavel, 51.

36 Halbertal does try to offer some explanation for these issues by delving into the “root-branch” dichotomy we will
look at shortly. See Halbertal, “Sefer ha-Mitsvot la-Rambam,” 469-473. Nevertheless, his treatment does not fully
explain Maimonides’ opinion on these matters.

37 Furii’ min al-usiil. See Judeo-Arabic text, below, 217, and English translation, below, 264.

38 For a few examples, see Mordechai Cohen, Opening the Gates of Interpretation: Maimonides’ Biblical
Hermeneutics in light of his Geonic-Andalusian Heritage and Muslim Milieu, (Leiden: Brill, 2011), 246, n. 12.
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The latter is often used by other medieval writers to refer to the simple, basic meaning of the
scriptural text. That seems to be what the former indicates as well, leading many to, in Cohen’s
estimation, misunderstand Maimonides’ true intention in using these disparate terms. According
to Cohen, when Maimonides wants to indicate the literal meaning of a particular verse, he uses
zahir, not peshat. Peshat refers to the “real” meaning of the verse, causing Cohen to suggest that
the Hebrew phrase peshuto shel migra (or the Aramaic peshateh di-gera) should be translated in
Maimonides’ writings as “Scripture itself.”3° This might differ from the literal meaning (what
others might call the peshat) of the verse, and may be based on other factors including rabbinic
interpretation. As opposed to other exegetes such as Rashbam and ibn Janah who point out
differences between the halakhic interpretation of a verse and its peshat, “for [Maimonides],
peshateh di-gera is hardly separate from halakhah; on the contrary, it is the exclusive source of

the core of laws deemed by the Talmud to be of biblical authority.”*°

With this understanding of Maimonides’ notion of peshat, Cohen addresses the second
principle in Sefer ha-Mitsvot, in which Maimonides derides those who count commandments
based on interpretations of verses when “the peshateh di-qera does not indicate those
commandments at all.”#! Nahmanides, in his critique of this principle, was concerned that
ignoring rabbinic interpretation and insisting that only commandments explicit in the Torah
would lead to a mischaracterization of biblical halakhah. Yet, Cohen contends, Nahmanides

seemingly misunderstood the way Maimonides used the word peshat. Maimonides was not

39 Cohen, Opening the Gates, 298.
40 Cohen, Opening the Gates, 448.
41 See Judeo-Arabic text, below, 217, and English translation, below, 262.
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ignoring rabbinic interpretation; rather, he was specifying which types of interpretation constitute

the peshat of a verse and which do not.*?

Cohen’s reading of Maimonides, while largely convincing overall, should not be the last
word on the subject. Just one example of a case which calls for more study can be found in
Cohen’s treatment of negative commandment number 299.4* Leviticus 19:14 states that one
should not “place a stumbling block before a blind person,” and Maimonides writes that
peshateh di-gera in this case refers to one who gives bad advice, explicitly saying that he is
taking his lead from the Midrash.** Cohen correctly points out that the peshat in this case is
certainly not the literal meaning of the verse and that others (perhaps most significantly Saadya
Gaon) did understand the literal meaning to refer to actually tripping a blind person.*’ This fits
Cohen’s thesis about the difference between zahir and peshat, but it opens up another problem.
Maimonides writes that, besides forbidding bad advice, the verse also prohibits one from causing
another to sin, but that this meaning is not peshateh di-gera. Cohen takes this to mean that giving
bad advice is the ‘as/ and causing one to sin is the far * stemming from it, implying that causing
one to sin would merely be a rabbinic prohibition, while giving bad advice would be the only

thing this verse proscribes on a biblical level.

As Cohen himself notes, this flies in the face of the rabbinic understanding of this verse,
which seems to include causing someone to sin in the biblical prohibition. Additionally,

Maimonides, in both his Commentary to the Mishnah and in Mishneh Torah, rules that causing

42 Cohen, Opening the Gates, 9-11. This explanation would likely not have satisfied Nahmanides, who correctly
points out that if commandments derived hermeneutically should not be counted, several laws the Talmud
apparently saw as being mi-deorayta would not be classified as such by Maimonides; see above, 111-113.

43 My thanks to Marc Herman for pointing out this example.

44 See Maimonides, Sefer ha-Mitsvot, ed. Kafih, 320-321.

45 Cohen, Opening the Gates, 318-320.
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one to sin constitutes a full violation of this verse on par with giving someone bad advice.*
While certainly not impossible, it seems unlikely that Maimonides changed his mind between the
Commentary to the Mishnah and Sefer ha-Mitsvot and then back again between Sefer ha-Mitsvot
and Mishneh Torah, as Cohen thinks happened. Since Maimonides does not actually use the
terms ‘as/ and far  to describe the relationship between giving bad advice and causing one to sin,
and his other writings give us reason to believe he thought that both are biblically prohibited, it is
possible that peshateh di-gera, at least in this case, might mean something other than Cohen’s

interpretation of it.4’

Returning to the relevance of Islamic legal theory for understanding the second principle,
the word Maimonides uses to refer to the hermeneutical mechanisms themselves, the ones which
the rabbis employ to derive laws, underscores the importance of looking to usii/ al-figh literature
to appreciate Maimonides’ work here. He refers to all those mechanisms collectively as giyds.
This term, usually translated as “analogy” in the context of usi/ al-figh, became an important
topic of discussion in Islamic scholarship.*® There, giyas represented the method of a jurist, using

his own reason and not any textual or traditional source, finding a rationale [ i//a] for one law

46 For these references, see Cohen., Opening the Gates, 320, n. 111.

47 Indeed, some challenges to Cohen’s notion of peshateh di-qera have surfaced. Albert Friedberg dedicates the
“Postscript” of his book to offering an alternative to Cohen’s framework based on alternative readings of the
examples Cohen cites in support of his theory; see Friedberg, Crafting the 613 Commandments, 337-345.
Additionally, Marc Herman has recently disputed Cohen’s reading of the second principle in particular, questioning
the degree to which peshat can be seen as a technical term at all; see “What is the Subject of Principle Two in
Maimonides’s Book of the Commandments? Towards a New Understanding of Maimonides’s Approach to
Extrascriptural Law,” AJS Review, forthcoming (my thanks to the author for showing me a draft of this paper).
Cohen, Herman, and others work hard to decode Maimonides’ often confusing presentation of his views on the
relationship between the text of the Torah and rabbinic authority in the second principle. To date, [ have not found a
unifying theory which satisfactorily explains all the factors and examples in Maimonides’ writing on this topic, and |
am not convinced that such a theory is even possible.

48 For more on giyds, see Zysow, Economy of Certainty: An Introduction to the Typology of Islamic Legal Theory
(Atlanta: Lockwood Press, 2013), 159-258; Hallaq, A History of Islamic Legal Theories, 83-113; Mohammad
Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge: Islamic Texts Society, 2003), 264-305.
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and then applying it in another situation.** A classic example appears with regard to the Quran’s
prohibition against drinking wine [khamr].>® Many Muslim scholars extended this prohibition to
other forms of alcohol based on an analogy. Khamr is forbidden due, presumably, to its
intoxicating nature; therefore, any other intoxicant would also be forbidden. Islamic jurists would
refer to the first, known law (in the above example, the prohibition of khamr) as a “root,” and the
law derived from giydas (the prohibition of other intoxicants) as a “branch.” Maimonides
maintains that root-branch terminology for his use of giyas, but choosing the word “giyas” in the
first place might seem a surprising choice, as none of the interpretative devices he subsumes in
the category of giyas truly parallel the Muslim model of analogy.®! In fact, only one of these
devices involves the use of human reason at all-—qgal va-homer [argument from a fortiori]. The
rest are based on the arrangement of verses, textual similarities between verses, etc.,”> and

according to many scholars these are not based on reason in any way.>?

49 Granted, not all Muslim jurists limited the exercise of giyds to analogy, but even those who expanded the scope of
giyas only included analytical methods which were based on reason, such as arguments from a fortiori or reductio
ad absurdum. For more on this question, see Hallag, “Non-Analogical Arguments in Sunni Juridical Qiyas,”
Arabica 36.3 (Nov., 1989): 286-306.

30 See Quran, 2:219 and 5:90.

51 'Some scholars have suggested that the Arabic word giyas is etymologically derived from the word hegqesh, a
common legal hermeneutical tool used in the Talmud, even if that derivation was based on a misunderstanding of
the root of the word heqgesh; see Judith Romney Wegner, “Islamic and Talmudic Jurisprudence: The Four Roots of
Islamic Law and their Talmudic Counterparts,” The American Journal of Legal History 26.1 (1982): 45-46. Yet
whether or not this etymological link holds, the use of the word giyas in Maimonides’ time would have carried the
meanings and connotations of its use in contemporaneous Islamic legal writing. Given the differences between giyas
in Islam and the Talmud’s hermeneutical methods, the former would not have been an obvious choice to represent
the latter.

32 The above example of transferring money to effectuate a marriage is an instance of what Maimonides would call
qiyas. The hermeneutical device which establishes this law, gezerah shavah, is based on a simple textual parallel,
not an analysis of the substance of the law itself.

53 See, for example, Nahmanides’ critique of Maimonides’ second principle, where he argues that such textual
parallels require an “explicit tradition because it is a matter that can be used to interpret all day and contradict all the
laws of the Torah, as words are repeated in the Torah multiple times.” He goes on to point out that the Talmud says
in several places that “a person can use qal va-homer [a fortiori reasoning] oneself [to derive a law], but a person
may not use a gezerah shavah [the type of textual parallel used in the marriage case mentioned above] oneself unless
he received [a tradition to use this device] from his teacher” (Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 32-33). In
other words, if a person could use one’s own reasoning to derive laws through textual parallels, mistakes would be
made because there are many parallels which are legally insignificant. The only way to know if this technique is
applicable in any particular instance is to have a received tradition; reason alone is not enough.
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It is possible that Maimonides is simply using the word giyas differently than his Muslim
counterparts; after all, in dealing with Jewish law, there is no reason he must stick to the
technical meanings of Arabic terms as they find expression in Islamic law. On the other hand, his
use of giyas here might indicate a particular conception of these hermeneutical devices as being,
like analogy, the work of human reason. Given Maimonides’ stance on the rabbinic status of
laws derived through this device, it is highly plausible that he intentionally used the word giyas

in order to make this point.

Nevertheless, Maimonides himself explicitly contrasts his own use of the word giyas with
its sense in Islamic legal theory, at least as it relates to one aspect of Muslim writers’ discussions
of giyas. He cautions his readers against thinking that that he is excluding laws which are the
products of giyas because they are “uncertain [ghayr mutayaqqin]” or that they may be “correct
or incorrect [sahih aw laysa bi-sahih].” Rather, he excludes them because they are merely
“branches from the roots,”* as discussed above. His mentioning the issue of uncertainty should
not go unremarked upon, as it can be seen as a model for how to understand his use of usiil al-

figh concepts in general.

Muslim legal scholars engaged in much discussion about the certainty of laws, working
to categorize certain laws as “certain” or “uncertain.”? For example, some viewed laws derived
by unit-traditions as uncertain. Such laws would still generally be considered binding, but they
do not have the same status as those which are “certain” to have been mandated by God. Since

qiyas produced laws based on reason and not on explicit divine or prophetic commands, its

54 See Judeo-Arabic text, below, 217, and English translation, below, 264

35 The only comprehensive discussion of this issue is Zysow, Economy of Certainty, but most other surveys of usiil
al-figh will mention the question of certainty where it comes up in the context of bigger issues like giyas or unit-
traditions; they can be found in these works’ respective indexes under “certainty,” or the Arabic terms “yagin” or
“qat

<99
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products were similarly seen as uncertain. Even those jurists who accepted giyas as a critical
component of usii/ al-figh, and did not disqualify it because it relies on human reasoning, were

generally unwilling to grant it the same status as laws in the Quran or in prophetic traditions.

Maimonides denies that his exclusion of hermeneutically-derived laws is driven by those
laws’ status as “uncertain.” He seems to be making the point that their being uncertain is
irrelevant to his discussion. Why, then, does he raise this question of certainty at all? Based on
his formulation, a reader might infer that Maimonides is reassuring his readers that, despite their
being excluded as branches, hermeneutically-derived laws are still “certain.” Yet that reading
would likely be mistaken considering Maimonides’ beliefs about the place of human reasoning
in establishing rabbinic laws, even those derived from Rabbi Yishmael’s hermeneutical
principles.® It would seem more likely that Maimonides simply means that the lack of certainty
with regard to these laws is not what disqualifies them. So, again, why mention it in the first

place?

Maimonides seems to think that his use of the term giyas will lead his readers to think
that the deciding factor in excluding these laws is, in fact, their status as uncertain. This is a
reasonable assumption given that the question of certainty is what is at stake in Islamic
discussions of giyas. Maimonides is clarifying that his use of giyas differs from that of Muslim
jurists. He is taking this technique, adapting to Jewish law, and bringing it to bear on his
enumeration project. He preserves the skeleton of giyds; just as Islamic scholars did, he uses the

term to refer to jurists taking the divinely revealed text and, through hermeneutical methods

36 See Blidstein, “Oral Law as Institution.”
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deriving new laws not written in that text. The actual mechanism of giyas in Maimonides’

construct, though, does not match giydas in Islamic law.

Principle Three: Temporary Commandments and Abrogation [Naskh]

The third principle, that one should not count commandments which are not in
effect for [all] generations.

This principle, and its connections to Islamic legal theory, will receive the thorough treatment it
deserves in the next chapter, which I have entirely dedicated to it. Nonetheless, a brief
description of the issues at play proves helpful in the context of this chapter. We have seen how
Maimonides begins by identifying appropriate sources and then, in the process, offers his vision
of the role of giyas in the development of Jewish law. Both identifying sources and giyas take
prominent positions in usit! al-figh literature, and Maimonides’ third principle continues the link

between that field and the introduction to Sefer ha-Mitsvot.

In this principle, Maimonides states that temporary commandments, laws given for a
specific time and place, should not be counted among the 613. In his elaboration of this
principle, he seems to be echoing elements of Islamic discussions relating to the phenomenon of
abrogation [naskh]. In brief, Islamic jurists would sometimes point to naskh as a resolution for
apparently contradictory laws in the Quran or sunna; the conflicting rulings could be understood
as representing revelations received by Muhammad at different times, and the later one [nasikh]
would be said to replace the earlier one [mansiikh]. Some Muslim scholars saw the earlier law,
the one rendered obsolete by the second revelation, as having always only represented a
temporary commandment to be replaced later. Jurists who understood the abrogated law in this
way described the nature of temporary commandments in terms similar to ones Maimonides

would use to explain his notion of temporary commandments.

122



Maimonides seems aware that his third principle may remind some readers of Islamic
description of naskh. This causes him some discomfort, as, aside from its primary application in
works of legal theory, the concept of naskh featured prominently in anti-Jewish polemics; there,
Islam is said to have abrogated the older religion of Judaism. Maimonides walks a fine line in
dealing with this problem, writing about temporary commandments in a manner reminiscent of
Islamic scholarship on naskh while simultaneously laying out a defense of Judaism against the
charge that it has (or could be) abrogated. He does not do this explicitly; indeed, he never uses
the term naskh at all, an understandable choice given its polemical associations. Nevertheless, a
reader familiar with Islamic legal and polemical literature, as well as with Jewish responses to
the accusation of abrogation, will notice both the similarities to legal discussions of naskh as well
as Maimonides’ attempts to distance himself from the function of naskh in interreligious
polemics. Again, since a full explanation of the relationship between the third principle and
naskh would prove too involved to be incorporated as a section of this chapter, the following

chapter is dedicated to this purpose.

Principle Four: General Commandments

The fourth principle, that one should not count commandments which encompass
all the laws.

In this principle, Maimonides warns against counting general commandments in the list of 613.
He explains that he is referring to commandments such as “You shall be holy,”” which, he
claims, simply generally mandates following all the commandments and does not actually create
its own specific obligation or prohibition. Because such commands do not add any particular

requirements, they have no place in this list.

37 Leviticus 19:2.
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The word I have translated as “encompass”—ta ‘umm—is related to the word ‘amm
[general], a critical technical term in Islamic, and Judeo-Arabic, legal thought. Muslim scholars
regularly contrasted a general [ ‘@mm] command with a specific [khass] one, though the terms
“general” and “specific” in Islamic legal literature do not refer to Maimonides’ point in this
principle. Again, Maimonides distinguishes between a command which generally enjoins
obeying all of God’s laws and one which specifically demands or forbids a certain deed. In
Islamic law, on the other hand, the distinction between “general” and “specific” relates to the
scope of a law as understood by jurists. For example, the Quranic verse laying out the
punishment for theft, “as for the male or female thief, cut off their hands,”*® might seem to apply
to all thieves in any circumstance; that is to say, it is a general command. Nevertheless, other
statements in the sunna lead jurists to specify its scope and to interpret this verse as referring to

more limited instances.>®

Apart from in Islamic texts, “specification” [takhsis] appears as an important principle of
interpretation in Jewish exegetical works written in the Islamic world, with both Rabbanites and

Karaites elaborating on the necessity of distinguishing between general and specific verses.®°

3% Quran, 5:38.

59 For example, to trigger this punishment, the stolen object must be worth at least a certain amount and it must be
taken from certain types of places. This is the example cited by DavidvVishanoff in his brief description of this
hermeneutical principle; see Vishanoff, The Formation of Islamic Hermeneutics: How Sunni Legal Theorists
Imagined a Revealed Law (New Haven: American Oriental Society, 2011), 5-6. For more on ‘amm—khass in
Islamic literature, see Hallaq, A History of Islamic Legal Theories, 45-47; Kamali, Principles, 140-155.

0 Norman Calder raises, and ultimately rejects, the possibility that it was actually the principles of Rabbi Yishmael
which led to Muslim interest in the general-specific dichotomy, claiming that the Rabbi Yishmael “shows a similar
concern with this basic device: eight out of the thirteen principles refer to the general and the particular.” Calder
concludes that ‘@mm-khass scholarship should not be seen as stemming from Jewish hermeneutical traditions for
various reasons, including that “a casual survey of (parts of) the two traditions does not suggest either that the broad
structures or the constitutive elements show a non-trivial degree of similarity;” see Calder, Studies in Early Muslim
Jurisprudence (Oxford: Clarendon Press, 1993), 233-235. To clarify this point, with which I wholeheartedly agree,
let us look briefly at the rabbinic technique of kelal u-frat [general and specific], one of Rabbi Yishmael’s
hermeneutical principles. Through it, the rabbis interpret verses in which a general term is followed by a specific
term, as in Leviticus 1:2: “[Bring a sacrifice from] animals; from cattle and sheep shall you offer your sacrifice.”
The general “animals” is immediately followed by the specific “cattle and sheep,” and the kelal u-frat mechanism
determines that the specific term qualifies the general exclusively; in this case, the verse means that sacrifices cannot
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Both Samuel ben Hofni and Saadya, two of the most prominent Rabbanite exegetes of the geonic
era, highlight the importance of understanding how to interpret general and specific language in
the Hebrew Bible. At one point in his biblical commentary, Samuel ben Hofni discusses a
dispute among Jewish scholars about how and when to apply takhsis, a dispute which Moshe
Zucker has shown to parallel a similar debate within Islamic circles.®! Saadya similarly uses the
principle of takhsis at times in his commentary,®? and Qirqisani reports that Saadya identifies
misunderstanding general and specific formulations as one of the three reasons that rabbinic
disputes about halakhah emerged.®3 On the Karaite side, Yefet makes extensive use of fakhsis in
his commentary, and that technique represents an important element of his exegetical

methodology.®*

Again, Maimonides’ concern in principle four does not precisely line up with this

hermeneutical technique in Arabic and Judeo-Arabic literature. Nevertheless, as with other

come from all animals, only cattle and sheep. The order within the verse represents the critical factor because if the
specific term comes first, the rule to be applied would be perat u-khlal [specific and general], and would teach that
the law under consideration applies to the entire general category, not only the specific examples listed first. The
‘amm-khass dynamic, on the other hand, generally deals with resolving apparent contradictions between two verses
or between a scriptural verse and an accepted tradition (the sunna in the case of Islam or a rabbinic ruling in the case
of Judeo-Arabic texts). These verses could be located far apart from each other, and the order of the general and
specific formulations is not an important factor. Analyzing all the other principles of Rabbi Yishmael which deal
with the general and the specific would take us too far afield, but they are similarly unrelated to the Islamic legal
discussions of ‘amm and khass.

1 See Zucker, ‘Al Targum Rasag La-Torah (New York: Feldheim, 1959), 256, n. 78.

62 For some examples, see [lana Sasson, The Arabic Translation and Commentary of Yefet ben ‘Eli on the Book of
Proverbs (Leiden: Brill, 2016), 70-71.

63 See Qirqisani, Kitdb al-Anwar, ed., Leon Nemoy (New York: 1940), 1:127. By way of background, as mentioned
above in this chapter (n. 15), Saadya believed that the law in all its details was revealed by God. Saadya then needed
to explain why, if the law was revealed in its entirety, disputes about laws abound in Jewish legal literature. One
explanation he offered was that some scholars transmitting the substance of that revelation mistakenly understood a
law as applying generally when it was truly meant to apply to only specific cases. Zucker tries to show similarities
between Saadya’s explanation and statements by Islamic jurists; see Zucker, “Le-Va ‘ayat ha-Mahloget be-Masoret
(ha-Rambam neged R. Ya ‘agov ben Ephraim me-Eretz Yisrael),” in Salo Wittmayer Baron Jubilee Volume on the
Occasion of his Eightieth Birthday, eds. Saul Lieberman and Arthur Hyman (Jerusalem: American Academy for
Jewish Research, 1975), 2:324-325. For more on Saadya’s conception of the revealed nature of the law, see Herman,
“Prophetic Authority.”

% See Ilana Sasson, The Arabic Translation and Commentary of Yefet ben ‘Eli, 66-70. Sasson identifies some
parallels and differences between Yefet’s use of takhsis and that of Quran exegetes.
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elements of Islamic religious scholarship mentioned above, it is possible to see the khdss- ‘amm
dichotomy being adapted to Maimonides’ project of commandment enumeration. Instead of
general vs. specific applications of a particular rule, Maimonides uses this dichotomy to
distinguish between commandments which are themselves general—“which encompass all the
laws”—and those which introduce a particular requirement. The similarity between Maimonides’
fourth principle and the khdss- ‘amm mechanism in Islamic literature becomes clearer when we
see the way his son Abraham defends his inclusion of the section of Deuteronomy 28:9 “and you

walk in His ways” as a distinct commandment in Sefer ha-Mitsvot.%

Maimonides explains that this phrase requires “imitating [al-tashbuh]” God; just as God
is merciful, Jews must be merciful, just as God is compassionate, Jews must be as well, etc. This

66 which Maimonides

follows the rabbinic reading of another verse, “walking in all His ways,
also cites in his description of this commandment.®’” Abraham received a question from someone
skeptical that the phrase “and you walk in His ways” represents a commandment at all. The
questioner goes on to ask, even if it were to be considered a command, why should it not be
considered a general one encompassing the entire Torah and disqualified from the list of 613 due
to principle four?°® Abraham responds that this is indeed a commandment, and he offers two
proofs that it is not a “general commandment [amr ‘@mm],” the second one relating to the

formulation of the verse itself. The first answer, though, does not have to do with the way the

phrase is worded. Rather, Abraham stridently insists that because the Sifre had interpreted this

85 Positive commandment no. 8

% Deuteronomy 11:22.

67 Sifre, Eqev 49. The rabbinic passage appears here in published copies of the Sifre, as a commentary to
Deuteronomy 11:22. Yet Maimonides, in a number of his writings, cites this passage as an interpretation of
Deuteronomy 28:9; see Freimann’s note in Abraham Maimonides, Teshuvot Rabbenu Avraham ben ha-Rambam, ed.
A.H. Freimann (Jerusalem: Meqitse Nirdamim, 1937), 67 n. 13.

% Abraham Maimonides, Teshuvot Rabbenu Avraham, 65-66, responsum no. 63.
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verse to specifically require imitating God, “we are required to believe that it is a specific
commandment [amr khass].” He explains that following the interpretation of the rabbis is a
“great principle [as/ ‘azim]” which separates the Rabbanites from the “school [madhhab] of the
Karaites.”®® Because Rabbanite tradition has established this verse as a specific one, it is a
specific one, despite its general-sounding formula. It is hard to read Abraham’s explanation
without thinking of the debates in Islamic literature regarding the ability of non-Quranic
traditions to “specify” general commands in the Quran.”® Again, the use of “general” and
“specific” in Maimonides’ fourth principle does not exactly match their use in Islamic
scholarship, but perhaps we can see in this principle another example of Maimonides shaping the

questions of Islamic legal theory to fit his aims in this book.”!

% Abraham Maimonides, Teshuvot Rabbenu Avraham, 66-67.

70 See, for example, the debates summarized in Zysow, The Economy of Certainty, 86-88. See also John
Wansbrough, Quranic Studeis: Sources and Methods of Scriptural Interpretation, ed. Andrew Rippin (Amherst:
Prometheus Books, 2004), 191 n. 7.

1 The placement of this principle about general commandments immediately after the third, which deals with
temporary commandments, may further indicate that Maimonides’ treatment of general commandments has
something to do with the ‘@mm-khass issue in Islamic scholarship, though I concede that this is somewhat
speculative. As will be explored more thoroughly in the following chapter, the third principle connects reasonably
clearly to the question of naskh, and the hermeneutical technique of particularizing a general verse sometimes plays
arole in Islamic jurisprudence akin to that of naskh. If two commands seem to contradict each other, one possible
resolution lies in determining that one abrogated the other, but takhsis presents another method. One verse can be
seen as a general command, and the other as a specification of that command; for more on the connection between
takhsts and naskh, see Wansbrough, Quranic Studies, 191. The laws of inheritance present a useful example. Quran
2:180 demands that a person establish a bequest to arrange inheritance within the family, and the next verse, 2:181,
warns against violating the bequest. On the other hand, Quran 4:11-12 lays out detailed rules for inheritance,
implying that these regulations are required and that individuals do not have the option of creating a personalized
bequest. Some jurists used naskh to resolve the contradiction, arguing that the inheritance rules in 4:11-12 abrogated
the bequest law in 2:180. Others, though, insisted that no contradiction exists between these verses. Rather, 4:11-12
narrows the scope of the apparently general command in 2:180, specifying it to mean that a bequest is necessary
when accounting for certain relatives for whom the inheritance laws in 4:11-12 would not apply. For more on this
question of inheritance laws, see David S. Powers, “On the Abrogation of the Bequest Verses,” Arabica 29.3 (1982):
246-295; Powers discusses the takhsis opinion on pp. 262-264. In any event, even if Maimonides’ adaptations of
usul al-figh for Sefer ha-Mitsvot erase the connection between temporary commandments and fakhsts, given that
such a connection existed in Islamic writings, perhaps Maimonides’ juxtaposition of the third and fourth principles
constitutes a relic of the Islamic scholarship he was mining.
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Principle Five: Reading Imperatives as Reasons

The fifth principle, that one should not count the reason for a commandment as a
commandment itself.

Maimonides uses this principle to warn his readers not to confuse a reason for a commandment
with a commandment itself, and that the former cannot be included in a list of commandments.
This seems fairly—even tautologically—straightforward; the list of 613 commandments should
obviously only include commandments. Maimonides’ next line explains, at least to a degree,
why he thought this principle is worth mentioning. “Reasons for commandments,” he points out,
“may appear similar to [shibh] prohibitions, and one may think that they are part of the sum [of
commandments].” By “appear similar to prohibitions,” he means that the reason for a
commandment may be phrased in the imperative form, as is clear from the first example he
provides.

Maimonides cites Deuteronomy 24:4, which deals with the prohibition of remarrying
one’s ex-wife after she has married another man; if the woman in question is divorced or
widowed from her second marriage, her first husband is not allowed to remarry her. The verse
reads: “Her first husband, who sent her away, is not able to take her again...and you shall not
cause the land to sin [ve-lo tahati et ha-arets] which the Lord your God gives you as an
inheritance.” The phrase “you shall not cause the land to sin” is written in the imperative form,
so it may be possible to read it as a separate prohibition, but Maimonides insists that it is simply
a “reason for prohibiting what preceded it [ta ‘alil li-tahrim ma tugaddim], as if to say that if you
do this, you will increase corruption in the land.””? Therefore, it should not be counted in a list of

the 613 commandments. He offers several other examples of verses with similar structures, and

72 See Judeo-Arabic text, below, 221, and English translation, below, 272.
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he declares that despite the use of the imperative, the final clause should not be read as a

command, but rather as a reason for the law it follows.

Consistent with his general practice in his discussion of the fourteen ‘usii/, he accuses the
author of the Halakhot Gedolot of erring with regard to this principle. “Our counterpart was
mistaken concerning this principle too [wa-gad ghalat ghayruna fi hadha al-"as! aydan] and he
counted all of these prohibitions without contemplation [bi-ghayr ta’ammul].” He ends his
discussion of this principle by taunting his “counterpart,” remarking that if one were to ask him
what, in particular, these supposed prohibitions are actually prohibiting, he would be
embarrassed and not able to answer. This, according to Maimonides, irrefutably proves that the

count put forth in the Halakhot Gedolot is worthless.”®

Nahmanides wrote an extensive rejoinder to this fifth principle. He does not disagree that
reasons for commandments should not be counted in a list like this, but he does take issue with
Maimonides’ examples. He contends that, while the Torah does sometimes provide the reasons
for particular commandments, “everything that is said in the imperative form is a prohibition.”
He then goes on to take up Maimonides’ final challenge. Sifting through a wealth of rabbinic
sources, he attempts to show that the author of the Halakhot Gedolot would actually not be
embarrassed if asked what each verse is prohibiting.”* Maimonides, of course, is not without his

own defenders, and the legal minutia involved in this question has been debated for centuries.

Nahmanides’ assertion that everything which looks like an imperative is an imperative
needs to be qualified. We will shortly explore Maimonides’ eighth as/ which states that

grammatical negations which might look like prohibitions do not belong in the list of the 613;

73 See Judeo-Arabic text, below, 222, and English translation, below, 273.
74 Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 68.
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only actual prohibitions may be included. In his critique of that principle, Nahmanides agrees
that there are biblical statements voiced in what can be read as an imperative which are, in fact,
not commandments. Nahmanides objects to Maimonides’ assertions there, but he makes clear
that he is only quibbling with the particular examples cited in the eighth principle. As for the
general principle itself, Nahmanides agrees that this is “clear and not elusive” for anyone.”> It
seems, then, that Nahmanides does admit that clauses which could appear to be prohibitions
might not actually be considered commandments; they might simply be negations. Consequently,
we would need to dig a little deeper to understand his criticism of the fifth as/, that everything

phrased as an imperative must be considered a prohibition.

It is not the purpose of this chapter to analyze Nahmanides’ position on these matters, but
looking at how he grapples with these issues can highlight some of what Maimonides is doing in
the fifth as/. While he grants that reasons should not be counted as commandments, he directly
contradicts Maimonides’ main argument, arguing that a grammatical imperative necessarily
generates a legal imperative. Nahmanides was of the opinion that the word /o”% can introduce
either a grammatical negation or an imperative (as per his agreement with Maimonides’ eighth
principle). However, once it is decided that a particular phrase is an imperative,’’ it must
necessarily appear on a list of the 365 negative commandments. Apparently, for Nahmanides, the
only interpretive work that needs to be done is to determine whether a certain phrase is a

negation or an imperative.

75 Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 86.

76 See below, in the section on the eighth principle, for more on the senses of the word /o.

77 Based on Nahmanides' defenses of the Halakhot Gedolot in the fifth and eighth principles, apparently the way to
make that determination is simply to see how the Talmud interpreted the verse in question.
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Maimonides, though, takes this one step further. The jurist/exegete’s work does not end
with determining that the /o in question is an imperative, as not every imperative establishes a
commandment; the Torah could simply be formulating the reason for a commandment in terms
of an imperative. Maimonides cannot be arguing that the fa /il of a commandment should be read

78 in this ’as! at all) because then he would not

as a negation (he never uses the term “negation
be stating anything different from what he writes in the eighth principle. Returning to Islamic

literature can help us understand Maimonides’ motivation in laying out this fifth principle.

Again, interpretation and exegesis represent an important facet of usii/ al-figh literature.
Once a source is deemed an authentic source of legal information, it needs to be interpreted; the
word choice, syntax, and grammatical features need to be analyzed in order to uncover the
meaning of the source itself. We have seen a glimpse of this above, in the context of the fourth
principle, with the importance Muslim scholars saw in analyzing whether commands are
considered general or specific. One exegetical issue which comes up in Islamic wusi/7 literature is
the nature of an imperative. Scholars are careful to point out that there exist many implications of

an imperative aside from the issuing of a binding command.”

Maimonides’ work in this fifth principle can be seen in this context even if he is only
dealing with prohibitions and not imperatives in general; after all, as we will see in his eighth
principle, he is careful to spell out that a prohibition belongs in the category of an imperative.
Additionally, Islamic scholars would subject the prohibition [nahi] to a similar treatment as they

did for the more general category of amr; that is to say, they demonstrated that a nahi may not

8 Nafi. This is an important term in his eighth principle where he discusses the differences between negations and
prohibitions.
7 Zysow, Economy of Certainty, 63-73.
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represent a legal prohibition despite its having been phrased as such.®’ While I could not find a
Muslim author who explicitly maintains that a nahi could represent a ta 1i,3! in clarifying that a
nahi can have more than one meaning—a possibility denied by Nahmanides, Maimonides is

echoing an important feature of usii/ al-figh literature.
Principle Eight: Negations, Imperatives, and the Importance of Logic
The eighth principle, that one should not count negations with prohibitions.

Maimonides explains that since the words used to prohibit something are identical to those used
to negate something, it is easy to mistake a negation, which should not be counted, with a
prohibition, which should be. Though this may be a useful word of warning on a linguistic level,
it is hard to see why it is necessary for him to include this as one of his introductory principles.
Just as we noted with regard to the fifth principle, the enumeration of commandments must

obviously only include commandments.

Maimonides himself remarks that this rule is essentially self-evident, and though he does
accuse his “counterpart” of not following it,*? it is hard to imagine that the Halakhot Gedolot
thought that grammatical negations should be counted as prohibitions. Why, then, did
Maimonides feel it necessary to include this rule as part of his principles of enumeration? Could
it be that he wanted a forum to explain how a proper familiarity of Aristotelian logic is necessary

to correctly interpret Scripture,®? and Sefer ha-Mitsvot is acting as the vehicle for that lesson?

80 See, for example, Taj al-Din al-Subki, Jam ‘ al-Jawami ‘ fi ‘[Im Usiil al-Figh (Beirut: Dar Ibn Hazm, 2011),
298-299, and al-Bukhari, Kashf al-Asrar ‘an Usil Fakhr al-Islam al-Bazdawt (Beirut: Dar al-Kutub al-

‘Tlmiyah, 1997), 376. Both these writers lived after Maimonides, but their work is illustrative of this enterprise.
81 The closest I could find to this is the possibility that a nahf can serve as a bayan al- ‘agiba; see al-Subki and al-
Bukhari, loc. cit. Again, though, this is not exactly what Maimonides means by ta /il.

82 See Judeo-Arabic text, below, 228, and English translation, below, 276.

83 More on that aspect below, 136-138.
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That may be an overstatement, but it is certainly true that Maimonides devotes a huge amount of

time to discussing this principle, far disproportionate to its obviousness.

He begins this section by stating that prohibitions belong in the same category as
commands. As such, they are completely different from negations, despite the fact that
prohibitions and negations are often introduced by the same word; namely, /@ in Arabic and /o in
Hebrew. This incontrovertible point would likely not elude even someone without the
background in Aristotelian logic from which Maimonides draws. Nevertheless, Maimonides
presses on with his lesson, explaining the nature of a negation and how it differs from a
prohibition. He cites examples of negations in the Bible in order to demonstrate that they, like

prohibitions, use the word /0.34

This leads to probably the most significant statement in this section. “There is nothing,”
Maimonides tells us, “that will distinguish for you a negation from a prohibition other than the
meaning of the sentence, but not from the expression.”® This might mean that the only way to
tell if a phrase is a negation or prohibition is by looking at its context or other textual clues which
can indicate the “meaning of the sentence.” However, an examination of the examples cited by
Maimonides to prove this point shows that context or other textual indications alone cannot be
the determining factor. Given its significance in understanding Maimonides’ exegetical methods,
it is worth exploring this statement about “the meaning of the sentence” before we look at the

light Islamic literature may shed on this principle in general.

Mordechai Cohen addresses one example cited here. Maimonides insists that Numbers

17:5 should be read as a negation—*"“and he will not be like Korah and his company”—and not as

84 See Judeo-Arabic text, below, 227, and English translation, below, 274-275.
85 See Judeo-Arabic text, below, 229, and English translation, below, 279.
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a prohibition—*do not be like Korah and his company.”%® Like Nahmanides before him, Cohen
points out that Maimonides’ explanation is not the apparent simple meaning of the verse. The
Torah seems to be saying that the fire-pans used in Korah’s rebellion were hammered into the
structure of the altar to serve as a reminder to the Israelites of what happened to those who
rebelled, “in order that there should never be [another case] like Korah and his company.”
Nevertheless, Maimonides refers to his interpretation as “peshateh di-qera,” even though he
explicitly notes that it arises from rabbinic sources. Cohen uses this to support his claim that
peshat, at least for Maimonides, can refer to a rabbinic interpretation of the verse even if that

interpretation is not consistent with the “plain sense” of the text.?’

Another illustrative example, which Cohen does not cite, comes later, in Maimonides
discussion of meligah, the procedure by which the priest slaughters a fowl-offering. Maimonides
cites a talmudic dispute about the fowl sin-offering; in particular, whether the priest can fully
separate the head from the body.®® The subject of the debate is Leviticus 5:8, and whether one
should translate it as saying the priest may not separate the head, or simply that the priest does
not have to separate the head. He is using this rabbinic source to underscore the importance of
knowing the meaning of the verse, and it is quite significant that he chooses this example to

prove that.

The debate in the Talmud about whether “he shall not separate” is a prohibition or simply
saying that the priest need not separate the head is not at all related to the question of how to read
the verse in its context. There is over a page of discussion in the Talmud, on Zevahim 65b

leading into 66a, about the possible basis of the dispute between Rabbi Elazar and the

8 See Judeo-Arabic text, below, 229, and English translation, below, 278.
87 Cohen, Opening the Gates, 320-324.
88 See Judeo-Arabic text, below, 229-230, and English translation, below, 279-281.
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anonymous tanna of the Mishnah, and never is the question of the verse’s context raised; the
Talmud only brings up legal points to explain the dispute, not textual ones. In fact, this is a good
example of how sometimes the context and other textual indications cannot tell the reader
whether a verse is a negation or a prohibition, as either reading of Leviticus 5:8 is valid
grammatically. Again, the rabbinic interpretation is key to understanding the basic meaning of

this verse.

Yet there may be more to this example. As part of its discussion of this verse, the Talmud
uses another verse to challenge the side reading Leviticus 5:8 as a negation. If “/o yavdil” in
Leviticus 5:8 is merely saying “he does not separate” the head (i.e., he does not need to separate
it) maybe we should translate “/o yekhassennu” in Exodus 21:33 as saying that if somebody digs
a pit, he does not need to cover it. The Talmud answers that the difference is that in the case of
the pit, the very next verse decrees that the one who digs the pit is liable if damage occurs when
something falls into it. Therefore, it is obvious that Exodus 21:33 must be saying that the digger

must cover the pit.

Maimonides includes this challenge from Exodus in his discussion of meligah. This is
interesting because the ruling about the pit is based on the context of the surrounding verses,
specifically the verse in which we read that the owner of the pit is liable for damages that result
of his pit. In mentioning this section of the talmudic dispute, perhaps he is indicating that context

is indeed an important factor in deciding how to interpret verses significant to legal questions.®

8 It is unlikely Maimonides would completely discount context as a way to determine the meaning of a phrase,
especially if there is no rabbinic treatment of it. However, it seems, at least for verses with legal implications, that he
downplays its utility, especially in relation to rabbinic authority.
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However, two factors may mitigate this. First, the appeal to context is itself found in a
rabbinic source, making it difficult to determine if Maimonides believes the interpretation
demanding the owner cover his pit comes from scriptural context or from rabbinic authority.
Second, the example of the pit is of limited use for the larger point he is making about
understanding the difference between negations and prohibitions. Grammatically, the verse
describing the case of the pit is still a negation, not a prohibition. Context can only tell us
whether the negation is saying that the owner does not have to cover the pit or saying that
liability is assigned in a case where the owner did not cover the pit. So context does guide us, but
it does not teach us whether the /o in this case is a prohibition or a negation; it can only be a
negation.”® Nevertheless, it is noteworthy that he mentions the discussion surrounding the verse
from Exodus, as it does imply that textual clues like context might have some authority on these

questions.

In any event, returning to Maimonides’ larger purpose in this principle, we have seen that
he begins by making clear to his readership that prohibitions are subsumed under the larger
category of commands. He remarks that he is not the first to make that assertion, and that “those
who speak about the art of logic” have already established it.°' Though he does not mention him
by name, this is undoubtedly a reference to Alfarabi, as Maimonides quotes directly from the

Muslim philosopher’s epitome of Aristotle’s De Interpretatione to show that prohibitions can be

9 Because it can only be a negation, it is not immediately clear why the Talmud cites this verse as relevant to the
discussion about meligah. For one suggestion, see the explanation of Tosafot on Zevahim 66a, s.v. ela me- ‘ata.

91 Maimonides refers to logic as an “art [sind ‘a],” as he does in the title to his own work on logic. In the centuries
leading up to Maimonides’ lifetime, there seems to have been some question among Islamic scholars regarding
whether logic constituted an “art,” a “science [ i/m],” or an “instrument [ala];” see Anwar G. Chejne, “Ibn Hazm of
Cordova on Logic,” JAOS 104.1 (Jan.-Mar., 1984): 61. Given how much Maimonides draws from Alfarabi,
including the quotation mentioned in this passage, it should not be surprising that Maimonides follows him in
calling logic an art; see Alfarabi, Ihsa’ al- ‘Ulim, ed. ‘Uthman Amin (Cairo: 1968), 67, in which Alfarabi describes
the importance of studying “sina ‘at al-mantiq.” For more on the degree to which Maimonides follows Alfarabi in
general, see Lawrence Berman, “Maimonides, the Disciple of Alfarabi," Israel Oriental Studies 4 (1974): 154-178.
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classified as commands.®? Later, Maimonides explains that a command is a complete statement
[gawl tamm] on its own and does not convey information through a subject and predicate.”® Here
we see echoes of Alfarabi’s epitome again, as that work includes a few paragraphs under the
heading of “al-gaw! minhu tamm wa-minhu ghayr tamm” which fully explain the differences
between “complete statements” and “incomplete statements.” The former, he writes, come in
several types, some of which, including commands, do not express information (except by
accident).”* Maimonides does not fully flesh out what he means by gawl tamm, but reading
Alfarabi’s fuller treatment of the topic helps clarify Maimonides’ point about the nature of

commands and how they differ from negations, which do express information.

The relationship between Maimonides’ eighth principle and the work of Alfarabi does not
end there, though. Alfarabi, in both his Kitab al-Huruf and his Kitab al-Alfaz al-Musta ‘'mala fi-1-
Mantiq, goes to great lengths to define certain terms. In Kitab al-Huriif, the focus is on
expressions important for the study of Aristotle’s Metaphysics, particularly terms relating to the
categories, but he does make clear that the categories have importance in the study of other
disciplines aside from metaphysics, including logic.”> While Alfarabi, at least in this work, does
not actually mention any terms Maimonides defines in this eighth principle, the very exercise of
painstakingly explaining certain hurif—in Maimonides’ case, the Hebrew expressions /o and en
and the Arabic /@, laysa, and ma—might indicate that Maimonides was at least drawing from

Alfarabi’s style of writing about issues and terms relevant to logic.”¢

92 See Judeo-Arabic text, below, 226, and English translation, below, 273-274.

93 See Judeo-Arabic text, below, 227, and English translation, below, 275.

4 Alfarabi, Kitab al- Ibara, in Al-Mantiq ‘ind al-Farabi, ed. Rafiq al-Ajam (Beirut: Dar el-Mashreq, 1985), vol. 1,
139.

95 Alfarabi, Kitab al-Huriif, ed. Muhsin Mahdi (Beirut: Dar el-Mashreq, 1969), 66-67.

% The connection between Maimonides’ use of the word /arf in this principle and Alfarabi’s Kitab al-Hurif would
be more pronounced if we understood Alfarabi as employing huriif in the sense of “particles,” instead of its alternate
meaning, “letters.” However, Mahdi makes a convincing case that Alfarabi did indeed mean “letters” (the
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When we take Kitab al-Alfaz al-Musta ‘mala fi-I-Mantig into account, the connection
between Maimonides’ eighth principle and Alfarabi’s treatment of logic grows stronger. In this
work, as the title suggests, Alfarabi sets out to define terms which are important for the study of
logic itself, not simply for metaphysics as he did in Kita@b al-Hurif. It is here that we find a brief
passage that corresponds to a statement Maimonides makes in this section of Sefer ha-Mitsvot.
Alfarabi, in his discussion of “sentence modifiers [hawashi],”®’ explains a number of terms.
Among them are “particles [furif]*®... which when associated with a thing indicate that it has
been negated, such as laysa and [a.”®® Compare this with Maimonides’ declaration in the eighth
principle that “the particle by which one negates in the Arabic language, mostly, is the particle

ma. One also negates with the particle /g and with laysa.”'*

Maimonides is clearly not copying Alfarabi verbatim here, as he did with the latter’s
epitome of De Interpretatione, but at the very least, the great Jewish scholar does seem to be
working within the same tradition as his Muslim predecessor. A reader of this eighth principle
who is unfamiliar with Alfarabi might wonder why Maimonides is devoting so much time to
explaining apparently basic terms. Seen against the background of Alfarabi’s logical writings,
however, with their attention to carefully describing the functions of various particles,
Maimonides’ work here becomes more understandable. This type of linguistic elaboration was

an integral part of teaching logic, and Maimonides felt that a proper appreciation of that field

Metaphysics was nicknamed the “Book of Letters™) even though a significant percentage of the book is devoted to
defining terms. See Mahdi’s introduction to Kitab al-Hurif, 36-37.

7 With “sentence modifiers,” I have followed Shukri Abed’s attempt at translating hawdashi, a difficult word to
translate. See Abed, Aristotelian Logic and the Arabic Language in Alfarabi (Albany: SUNY Press,

1991), 68. It is also rendered as “adverbs” (see Kees Versteegh, Landmarks in Linguistic Thought III: The Arabic
Linguistic Tradition (London: Routledge, 1997), 77) but that does not quite fit the terms which Alfarabi includes in
this category.

9% Here, Alfarabi is definitely using that word to refer to “particles” and not “letters,” just as Maimonides does in this
principle.

9 Alfarabi, Kitab al-Alfaz, 45.

100 See Judeo-Arabic text, below, 227, and English translation, below, 274.
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would be invaluable for understanding the principle of commandment enumeration he lays out in

this as/.10!

Conclusion

To return to Maimonides’ words about his use of giyas in the second principle, he denies that
certainty and uncertainty have relevance to his discussion of whether derived laws belong in the
list of the 613 commandments. As mentioned above, Maimonides seems to be signaling that,
while he is implementing some of the language and apparatuses of Islamic legal theory, he is not
indiscriminately transferring concepts from Islam to Judaism. Rather, he is borrowing a tool
from the Islamic legal system, but before using it, he refashions it to fit his purposes. In his
treatment of giyas, Maimonides himself hints at his method of adapting Islamic concepts, and
that model of adaptation—not direct adoption—holds true for the other Islamic legal notions
Maimonides uses in his introduction to Sefer ha-Mitsvot. We can see this in his focus on
identifying authoritative sources, his adaptation of the notion of temporary commandments, !
his discussion of general commandments, and his explorations of imperatives and negations.
None of the principles discussed in this chapter match the parallel Islamic concepts precisely, but

that does not mean that these concepts, and their treatments by Muslim jurists, did not contribute

to Maimonides’ thinking about the principles of commandment enumeration.

101 We should note that in his own Treatise on the Art of Logic, Maimonides, unlike Alfarabi, does not include any
sections devoted to defining particles at all. Nevertheless, here and there, he explains certain particles in passing;
see, for example, Maimonides, Maimonides’ Treatise on Logic, ed. Israel Efros (New York: American Academy for
Jewish Research, 1938), ch. III; for the Arabic original, p. 9 of the Hebrew section, for Efros’ English translation, p.
37 of the English section.

192 To be explored in the next chapter.
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The Impact of Islamic Notions of Abrogation on Maimonides’ Third Principle

Maimonides’ third principle of enumeration states that temporary commandments should not be
included in the list of 613 mitsvot.'> He was not the first to insist that such commandments be
excluded, and some later authors actually believed that nobody ever disagreed with that point.
Maimonides, though, was not as charitable toward previous enumerations. He argued that some
commandments included in other counts demonstrate that their authors did not understand the
need to keep temporary commandments out of the list of 613. While relatively short, his
treatment of this principle displays several interesting features. First, how did he understand the
commandments he thinks were mistakenly included in other enumerations? Those who believe
that no list of mitsvot could possibly have included temporary commandments need to explain
why certain laws which Maimonides presents as effective for only a limited time were indeed
counted in the Halakhot Gedolot or in other pre-Maimonidean lists. We will, for the most part,
leave this question aside, as it is discussed extensively in the commentaries to Sefer ha-Mitsvot,

particularly those responding to Nahmanides’ challenges.

Additionally, and more pressing for our inquiry, there is the matter of the cultural context
in which Maimonides wrote this. In responding to what he saw as the erroneous tendency of
others to include non-permanent commandments in their lists, he explains that certain
commandments were given only for a certain period of time. This brought him close to the
Islamic legal phenomenon of naskh (abrogation), a concept which describes how certain laws in
the Quran or Sunna were replaced or superseded by later revelations. The conceptual proximity

of this third principle to the notion of naskh actually posed a serious problem for Maimonides.

103 The Hebrew phrase Maimonides always uses to designate a temporary commandment is “mitzvah she-ena
noheget le-dorot,” literally, “a commandment which is not in effect for [all] generations.”
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Muslim authors commonly claimed that, just as certain laws can be revoked or replaced, Judaism
and its laws had been abrogated in toto by Muhammad’s revelation.!** The close relationship
between the function of abrogation in Islamic law, what we may call “legal naskh,” with that of
“polemical naskh,” or its use in Muslim refutations of Judaism, meant that Maimonides had to be
careful in his description of temporary commandments. Maimonides, acutely aware of the danger
involved in dabbling in this issue, presents this principle in such a way which implicitly
addresses Muslim claims of Judaism’s obsolescence. While he does not explicitly invoke naskh
anywhere in this principle, a reader familiar with Jewish responses to Islamic allegations of the
Torah’s abrogation, including those by Maimonides himself, will recognize the imprint of those

responses on the framing of this principle.
The History of Jewish Legal Discussions Regarding Temporary Commandments

The objection to the place of temporary commandments in counts of the 613 mitsvot did not
originate with Maimonides. Abraham ibn Ezra, in Yesod Mora, asks why lists of the taryag
would include the “many commandments which have passed [mitsvot rabot she- ‘averu];” that is
to say, commandments which are no longer in effect.!® Like Maimonides, ibn Ezra seems to
think that previous enumerators erred with regard to this principle. Also like Maimonides, he
provides examples of temporary commandments, and while some examples overlap, key
differences do appear, demonstrating that these two scholars differed in their conceptions of this
category of commandments. This disagreement between Maimonides and ibn Ezra will be of

particular interest when we look at Islamic treatments of naskh, but for now, we can suffice by

104 In fact, some Muslim writers denied that abrogation existed within Islam at all, and that naskh was only relevant
to describing the abrogation of earlier religions by Islam; see Powers, “On the Abrogation of the Bequest Verses,”
246-247.

195 Tbn Ezra, Yesod Mora, 98.
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noting that Maimonides’ third principle is generally consistent with ibn Ezra’s position that

temporary commandments be excluded from enumerations.

As examples of this type of command, they both cite the prohibition of keeping manna
overnight in the wilderness,'% the verse “be ready for three days” in advance of the revelation at
Sinai,'?” the requirement to recite the blessings and curses to the Israelites upon their entrance
into Canaan,'%® and the commandment to build an altar on Mt. Ebal.'%° We can trace this
tradition back further, as Samuel b. Hofni Gaon discusses commandments which are no longer in
effect in his Kitab al-Shara’i .''° He too cites Exodus 19:15, “be ready for three days,” as an
example, and like ibn Ezra (though not Maimonides), also mentions the command to the
Israelites to paint their doorposts with blood on the eve of their exodus from Egypt.!'! Samuel b.
Hofni also offers Exodus 34:3 as an example, as Maimonides does (though ibn Ezra does not).'!?
Unfortunately, it is difficult to tell the extent of Samuel b. Hofni’s potential influence on
Maimonides and ibn Ezra in their discussions of temporary commandments, as we do not

possess a complete record of this section of Kitab al-Shara’i .

106 Exodus 16:19. 1 am interpreting ibn Ezra’s mention of “lo totiru mi-mennu [do not leave extra from it]” as Cohen
and Simon do; see their note on this reference in Yesod Mora, 99. They conclude that ibn Ezra is actually referring
to this verse in Exodus about the manna, though that verse actually reads “ish ‘al yoter mi-mennu [let nobody leave
extra from it].” Leviticus 22:30, in regard to the thanksgiving offering, actually uses the phrase quoted by ibn Ezra,
but there is no reason to interpret that command as temporary.

107 Exodus 19:15.

198 Deuteronomy 11:26-29. The citation of Deut. 21:11 in Sefer ha-Mitsvot,ed. Kafih, 17 n. 47, is incorrect.

109 Deuteronomy 27:4-6. Again, the citation of Deut. 24:5 in Sefer ha-Mitsvot, ed. Kafih, 17 n. 49, is incorrect.

110 See David Sklare, Samuel ben Hofni Gaon, pp. 214-215 for the English translation, p. 10 in the Judeo-Arabic
pagination for the original.

1" Samuel b. Hofni quotes Exodus 12:7, the verse in which God tells Moses and Aaron to relay this law to the
Israelites, while ibn Ezra chooses Exodus 12:22, the verse in which Moses actually communicates it to the elders of
Israel. Saadya Gaon also mentions this instruction as an example of what he calls a “horayat sha ‘ah,” a command
which applies to a particular moment; see Yosef Tobi, “A Second ‘Shiv‘ata for Shavu‘ot” Written by Rav Saadia
Gaon,” [Heb.] Tarbiz 53:2 (1984): 240.

112 This verse instructs Moses that nobody may ascend Mt. Sinai with him, nor can anyone else even be on the
mountain, including grazing sheep and cattle. We should note that while Samuel b. Hofhni cites the first part “no man
may ascend with you,” Maimonides quotes the last clause, “do not even let sheep or cattle graze.” The citation of
Ex. 34:4 in the Kitab fi-I-Shara’i ‘, in Sklare, Samuel ben Hofni Gaon, p. 10 of the Judeo-Arabic pagination, is
incorrect, though in Sklare’s English translation on p. 215, this verse is correctly identified.
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Maimonides and ibn Ezra may have some examples in common because they are both
responding to counts of the 613 commandments they had seen. This leads to the question of
whether any commandment enumerator ever thought that temporary mitsvot should be counted in
the list of 613. Despite the frustration exhibited by Maimonides and ibn Ezra, there has long been
a strong tendency among writers on the subject of commandment enumeration to dismiss
Maimonides’ accusation that the Halakhot Gedolot “has also erred in regard to this principle
[qad ghalat aydan fi hadha-1-"asl].” Daniel ha-Bavli challenged this assertion,'!* and
Nahmanides is astounded and offended that anyone could accuse the Halakhot Gedolot of
making such a mistake,''# proceeding to explain that the author of that work included the verses
cited by Maimonides because he interpreted them as referring to permanent commands. Simon b.
Tsemah Duran also thought that it would be impossible to count temporary commandments, and
notes that the disagreements between Maimonides and Nahmanides are only about “the details of
this principle,” not the principle itself.!!> In the modern period, R. Yeruham Fishel Perla denied
that anyone actually thought that temporary commandments should be counted. “On this
principle, there is no disagreement among the medieval scholars [ha-rishonim],” he states, “yet
here, Maimonides suspected the author of the Halakhot Gedolot groundlessly.” Perla goes on to
explain that Maimonides objected to some inclusions in the Halakhot Gedolot because “some of
the commandments counted by the author of the Halakhot Gedolot were thought by Maimonides
to be temporary commandments,” but Perla remarks that “Nahmanides has already responded

with answers sufficient to absolve the author of the Halakhot Gedolot from this charge.”!'

113 See Abraham Maimonides and Daniel ha-Bavli, Ma ‘aseh Nissim, 9-16.

14 “Has ve-shalom she-ba ‘al ha-halakhot yit ‘eh ba-zeh;” see Sefer ha-Mitsvot, ed. Chavel, 52.
15 Simon ben Tsemah Duran, Zohar ha-Ragia  (Vilnius: 1879), 8.

116 Perla, Sefer ha-Mitsvot la-Rasag, vol. 1, 21.
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Whether Nahmanides’ answers are indeed sufficient is debatable. As is the case for most
of Sefer ha-Mitsvot, the arguments between Maimonides and Nahmanides on the interpretation
of the commandments mentioned here became the focus of the many traditional commentaries
on this principle.!'” We do not need to rehash this centuries-long discussion, but one
controversial aspect of Maimonides’ treatment of this principle, one generally ignored by
commentators, does deserve our attention. It represents an important divergence of opinions
between Maimonides and ibn Ezra, and it appears in the body of Maimonides’ work, in his

discussion of a particular commandment.

Positive commandment 187 presents the obligation to kill the seven nations who
inhabited Canaan at the time the Israelites entered the land. Maimonides bases this
commandment on Deuteronomy 20:17-18, in which God commands the Israelites to completely
destroy these nations in order that they not be influenced by the “abominations which they have
done to their gods.”!'® Maimonides states this law in a reasonably concise and straightforward
manner, but is then drawn into an extended defense of his inclusion of this commandment. He
writes that it might be possible for someone to assume this is a temporary obligation since “the
seven nations have already been destroyed [gad badii],” but he argues that such an assumption
would be mistaken. He does not mention the name of anyone who thinks that this is not a
permanent commandment, but ibn Ezra does include this in his list of “commandments which

have passed.”'!” Subsequent to Maimonides, Daniel ha-Bavli was also skeptical that this

117 See, among others, the commentaries commonly printed in editions of Sefer ha-Mitsvot, including Lev Sameah,
Megillat Esther, and Qinat Soferim, who all take up this issue.

18 Sefer ha-Mitsvot, ed. Kafih, 153.

119 See Abraham ibn Ezra, Yesod Mora, 99. Ironically, elsewhere, it is ibn Ezra who cites an opinion claiming that
the Germanic and French peoples include the descendants of the few Canaanites who survived; see ibn Ezra’s
commentary to Obadiah 1:20, s.v. “asher kena ‘anim.”
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2

commandment was truly a commandment incumbent on all generations, forcing Maimonides

son, Abraham, to further explain his father’s opinion.!?°

Maimonides knows he needs to clarify the definition of a temporary commandment in
order to defend his inclusion of this requirement in his count of the 613, so he takes the
opportunity to do so in his treatment of this commandment. He begins by stating that only
someone who does not understand the meaning of a temporary commandment would think that
the obligation to destroy the seven nations belongs in that category. Maimonides argues that a
command which has been “completed through its purpose being accomplished [yunqgada bi-husil
ghayatihi]” but was “not linked to a time or a particular place” is not considered a temporary
commandment.'?! Therefore, even though this commandment is no longer in effect because
“their destruction was completed by David,” it still qualifies as a permanent commandment
because “we are commanded to root them out and pursue them [bi- ‘istisalihim wa-tatabu ihim]
in every generation until the last person is destroyed.” Maimonides cites his next commandment,
number 188, the obligation to destroy Amalek,!?? as proof. Would that be considered a
temporary commandment because God promised that He will one day erase their memory?'?3
“This cannot be said [hddha la yugal],” he remarks, unaware of, or pointedly ignoring, the fact

that ibn Ezra also lists that commandment among his examples of ones which “have passed.”!?*

120 The respective opinions of Daniel and Abraham on this commandment are spread through their larger discussion
of temporary commandments; see the reference above, 143, n. 11.

121 Sefer ha-Mitsvot, ed. Kafih, 153-154.

122 Deuteronomy 25:19.

123 See Exodus 17:14.

124 See Abraham ibn Ezra, Yesod Mora, 99. Cohen and Simon explain ibn Ezra’s position by drawing our attention
to his commentary to Deuteronomy 25:19 which they interpret as claiming that the commandment to destroy
Amalek applied only to the period after the initial conquest of Canaan, but their note does point out that the Talmud,
in Sanhedrin 20D, treats the obligation to destroy Amalek as a permanent commandment; see their comments on the
words “u-milhemet ‘amaleq,” Yesod Mora, 99-100. However, there is nothing in ibn Ezra’s commentary to that
verse which implies that this commandment was limited to a particular time; he writes that it did not take effect until
after the wars of conquest were over, but he never implies that there was a time it ceased to be in effect. A different
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Maimonides’ conclusion to his treatment of this commandment is worth quoting in full:

To sum up, it is necessary for you to understand and contemplate the distinction
between the commandment [a/-mitsvah] and the thing about which we are
commanded [al-shay aledhi nitstaveh alav]. For it is possible for it to be in effect
for [all] generations even though the thing about which we are commanded was
already finished [gad ‘adam] in a particular generation; the lack of the thing about
which we are commanded does not make the commandment temporary.'?> Rather,
it would be a temporary commandment if the matter is reversed. That is, when a
certain thing exists in a certain situation, and a certain action or law is required
with regard to it at a particular time, and today it is not required even though the
thing exists in that situation, such as the case of an elderly Levite, who was
considered unfit to serve in the wilderness but is considered fit for us today, as is
explained in its place.'?® Understand this principle and grasp it.'%’

As mentioned above, this did not convince Daniel ha-Bavli, who argued that if one generation
successfully completes the task required in a commandment, “the obligation is cancelled [saqat

128 Given that ibn Ezra mentions this commandment in

al-hiyyuv] for subsequent generations.
the context he does, it seems that is his opinion as well, though he does not write that explicitly.

On the matter of this disagreement about classifying temporary commandments, we will shortly

see a similar discussion in Islamic sources regarding the nature of abrogation.

Legal Abrogation in Islam and Maimonides on Temporary Commandments
The conceptual similarity between the notion of a temporary commandment and naskh, the

Muslim jurisprudential device by which later revelations abrogate earlier ones, becomes clearer

explanation for ibn Ezra’s position would be to assume that he would have agreed with some 19" century Talmudic
scholars who mitigated this law by claiming that since the Talmud states in a number of places (see Berakhot, 28a,
for example) that the Assyrian king Sennacherib jumbled up the nations, it seems that it would be impossible to tell
who is an Amalekite anymore and the commandment to kill them is effectively nullified; for more on that claim by
these later writers, see Avi Sagi, “The Punishment of Amalek in Jewish Tradition: Coping with the Moral Problem,”
Harvard Theological Review 87.3 (July, 1994): 338-339. However, that would be a rather large assumption
considering that ibn Ezra never hints at that solution. One further possibility to explain ibn Ezra’s opinion might be
to translate his category of mitsvot she- ‘averu non-literally; that is, not “commandments which have passed,” but
“commandments which could pass,” and since it is possible for all of Amalek to be destroyed at some point, it
cannot be counted as a truly permanent commandment. In any event, it should be clear that more investigation is
needed with regard to ibn Ezra’s stance on the commandment to destroy Amalek.

125 Lit. “not in effect for all generations.” See above, 140, n. 1.

126 This is one of the cases mentioned in his discussion of the third principle in his introduction.

127 Sefer ha-Mitsvot, ed. Kafih, 154.

128 Ma ‘aseh Nissim, 10.
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when we look at how some Muslim authors described the mechanism of abrogation.'?® In order
to distinguish between the acceptable concept of naskh and the theologically problematic
bada’,'*° changing of God’s mind,'3! some Muslim scholars explained an abrogated law as,
essentially, a temporary commandment. Al-Juwayni reports that the Mu‘atazilites believed that
“naskh does not abolish a permanent rule [hukman thabitan]; rather, it is a clarification of the
end of the time period of the law [tabyin intiha’ muddat shart ‘ah].”'3? Ibn Hazm uses almost
identical language in explaining his view of naskh, calling it “the clarification of the end of the

time of the first command [bayan intihd@’ zaman al-"amr al- awwal].”'33

In the early 12 century, Al-Shahrastani put this view in stronger terms, and actually
explicitly used the existence of temporary commandments in the Torah to illustrate this
conception of abrogation. “Naskh, in truth, is not cancellation [ibtalan], but it is the fulfillment
[takmil]” of the first law. “In the Torah,” he goes on to write, “there are general laws and specific
laws [ahkam ‘amah wa-"ahkam khasah], whether [specific to] a people or to a time.” When that
time expires, he explains, these obligations would obviously be discontinued. “This cannot be
said to be a nullification or a change in God’s mind [ibtal aw bada’].”'3* There were certainly
those who disagreed with this conception of naskh; al-Juwayn1 himself thought that the second

revelation should be considered “the statement indicating the elimination of a permanent rule,”

129 On naskh as a principle of Islamic legal theory, see Louay Fatoohi, Abrogation in the Qur’an and Islamic Law
(New York: Routledge, 2013); John Burton, Sources of Islamic Law: Islamic Theories of Abrogation (Edinburgh:
Edinburgh University Press, 1990); David S. Powers, “The Exegetical Genre of Nasikh al-Qur’'an wa Mansiitkhuhu,”
in Approaches to the History of the Interpretation of the Qur’an, ed. Andrew Rippin (Oxford: Clarendon Press,
1988), 117-138; Wansbrough, Quranic Studies, 192-202; Kamali, Principles of Islamic Jurisprudence, 202-227.

130 It was problematic, at least, for most Sunnis, though many Shiites did accept bada ; see Goldziher and Tritton,
“Bada’” in Encyclopedia of Islam, Second Edition, eds. Bearman, et. al.

131 For various ways bada’ has been translated or explained in academic scholarship, see Yoram Erder, “Early
Karaite Conceptions about Commandments Given before the Revelation of the Torah,” PAAJR 60 (1994): 106 n. 12.
132 Al-Juwayni, Kitab al-"Irshad ft Usil al-I tigad, in Martin Schreiner, “Zur Geschichte der Polemik zwischen
Juden und Muhammedanern,” Zeitschrift der Deutschen Morgenlindischen Gesellschaft 42.4 (1988): 660.

133 Ibn Hazm, AI- "Thkam fi Usil al-’Ahkam, 4:20; (Beirut: Dar El-Fikr, 2007) vol. 1, 344.

134 Al-Shahrastani, Kitab al-Milal wa-I-Nihal (Cairo: Maktabat al-Iyman li-I-Nashar wa-1-Tawzi‘, 2014), 231.
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and that if not for that later revelation, “the abrogated rule would continue.”'*> However, these
dissenting voices notwithstanding, we can see that there was a strong tradition in Islamic sources
of describing an abrogated law as having always been intended to be in effect for a limited
amount of time. The abrogating law, then, cannot be said to void the preceding one, as al-
Juwayni would maintain; rather, it is merely alerting us to the end of the period in which the

earlier law was in effect.

Returning to the disagreement about how to define a temporary commandment between,
on one side, Maimonides and, on the other, ibn Ezra and Daniel ha-Bavli, we find that ibn Hazm
describes a similar debate among Muslims. “People disagree about what naskh applies to,” he
writes, “is it to the commandment or to what is commanded by it [a ‘ala al- amr am ‘ala al-
ma miir bihi]?”'3¢ Recall Maimonides’ insistence in positive commandment 187 to distinguish
between “the commandment and the thing about which we are commanded.” Maimonides uses
the Hebrew terms mitsvah and nitstaveh instead of the Arabic amr and ma ‘mir, but this
linguistic discrepancy should not distract from the similarity in substance. Ibn Hazm asserts that
naskh can only apply to the commandment itself, not what is commanded by it. After all, he
writes, “what is commanded by it is our action,” and actions have either been done or not done.
If an action has been accomplished, “than it is already completed [fa-gad faniya],'*’ since our
actions are completable accidents [a 7ad faniyya], and it is impossible to forbid something which

has already been completed if there is no way for it to ever return. And similarly, it is also

135 Al-Juwayni, Kitab al-Irshad, 660.

136 Ton Hazm, Ihkam, 348.

137 The word Maimonides uses to describe the obligation to destroy the seven nations comes from the same root fant;
he says that the requirement is to make sure they are “destroyed [yafniin] down to the last person,” and that David
was the one to ensure that “their destruction was complete [famm fana hum ‘ala yad David];” see Sefer ha-Mitsvot,
ed. Kafih, 154. However, it would probably be reading too much into this word choice to claim a connection to ibn
Hazm’s discussion of naskh.
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impossible to command something that has been completed.” He then goes on to explain the

parallel absurdity of applying abrogation to an action which has not been done yet.!3*

Ibn Hazm, as we have seen, considers an abrogated obligation to have always been
intended as a temporary commandment, and like Maimonides, he thinks it inaccurate to describe
such a jurisprudential phenomenon as pertaining to the action that is being commanded. Only the
commandment itself can be subject to legal expiration. Just as ibn Hazm limited naskh to cases
where it clear that the amr was what is being abrogated, Maimonides limited the category of
“commandments which are not in effect for all generations” to cases where it is clear the mitsvah
was confined to a particular time. He does not use the term “accident,” as ibn Hazm does, but
that description of human performance of the divine command fits Maimonides’ notion of
temporary commandments; the fact that the action prescribed has been completed does not affect

the essence of the commandment itself, which remains permanent.

Another similarity between Maimonides’ third principle and Islamic treatments of naskh
can be seen by looking further at ibn Hazm’s remarks about the nature of abrogation. We have
seen that both he and the Mu‘tazilites quoted by al-Juwayni describe the abrogating verse
[nasikh] as a “clarification” (bayan and tabyin, respectively) of the end of the period in which the
abrogated verse [mansiikh] is in effect. Ibn Hazm highlights this clarifying aspect of naskh at
length. “Naskh,” he declares, “is one of two types of delayed clarification [ta khir al-bayan].”'3°
According to ibn Hazm, the first type occurs when a vague command is revealed, but the time
for that obligation has not yet come.'4° When it is time for it to take effect, the details of the

requirement contained in the “general expression [al-lafz al-mujmal]” will be “clarified to us

138 Ibn Hazm, Ihkam, 348-349.
139 Tbn Hazm, Thkam, 345.
140 The example he gives is the general command to pray and give charity (Quran 2:110).
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[buyyina li-na]” by a “later, elucidating expression [lafz ‘akhar mufassir].” Naskh represents the
second type of “delayed clarification,” in which God always knew that a particular rule would
change to a different one at a later point, and “when that time came, the Exalted One clarified to
us [bayyana li-nd ta ‘ala] what was hidden from us regarding the transfer of that action to
another.” Ibn Hazm continues to defend his classification of abrogation as a type of bayan,

responding to those who would deny that the category of bayan includes naskh.'*!

In most cases, the methods for identifying a temporary commandment differ between the
respective legal systems of Judaism and Islam. In the case of the latter, it is clear a
commandment is temporary if there is an abrogating verse, what Ibn Hazm calls a bayan; at that
point, it is apparent that the earlier command was actually only a temporary one.'#? In Judaism,
there is often not a separate verse which replaces an earlier law. Instead, as Maimonides states,
only if the commandment was obviously designated for a particular time can we declare it
temporary. However, in his treatment of the third principle, Maimonides does cite one instance

of a commandment which was indeed changed by a later verse.

The last case of a temporary commandment that Maimonides mentions in the third
principle, that of the obligation to only eat meat in the context of a shelamim sacrifice, actually
does resemble an instance of naskh. As he explains, the Israelites were told that they needed to
offer a sacrifice if they wanted to eat meat,'** but this was a command limited to the time they
were traveling in the wilderness. Proof that this was a temporary commandment comes from

Deuteronomy 12:20, which permitted non-sacrificial meat once they entered Canaan. The way

141 Whether these are actual or theoretical interlocutors is unclear.

142 This is assuming the conception of naskh ascribed to the Mu tazilites and endorsed by ibn Hazm; again, al-
Juwayni would not agree to the equation of an abrogated command with a temporary one.

143 See Leviticus 17:3-5.
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Maimonides portrays the relationship between the original prohibition and subsequent
permission to eat meat whenever it is desired should remind us of the way ibn Hazm presents the
mechanism of naskh. Maimonides writes that the prohibition applied only in the wilderness, “as
clarified in Deuteronomy [ka-ma buyyina fi mishneh torah].” Maimonides, apparently, sees the
permitting verse as a bayan which sheds light on the previous law, teaching that it had always
been a temporary commandment. Maimonides may not have been intentionally echoing Muslim
scholars like ibn Hazm in his choice of the word buyyina, but at the very least, it is clear that his
conception of the way these two verses interact directly parallels certain notions of the way

abrogation works in Islamic law.'#*
Maimonides’ Problem: Islamic Uses of Abrogation in the Polemical Arena

Maimonides had to know that his treatment of temporary commandments might remind some
readers of naskh, and this would have been understandably concerning for a leading Jewish
scholar given the prominent place of naskh in anti-Jewish polemics.'*> For centuries, Muslims
and Jews had hotly debated the viability of the notion that the Torah had been abrogated. It
seems that this topic was a recurring subject of disputations in majalis, which began in Baghdad

in approximately the tenth century and took place for hundreds of years all over the Muslim

144 The obligation to only eat meat in the context of a sacrifice, in Maimonides’ treatment, acts as the abrogated law,
replaced by the permitting verse in Deuteronomy. The eleventh-century Karaite biblical commentary known as the
Talkhis, composed by Yiisuf ibn Nith and abridged by his student Abii al-Faraj Harlin, seems concerned that this
requirement for a sacrifice could be used by Muslim polemicists to show that abrogation exists in the Torah (a
polemical strategy discussed below). In contrast to Maimonides, though, the Talkhis presents the obligation in the
wilderness as having replaced the earlier situation in which there was no need for a sacrifice; that is, Maimonides
sees that command as the mansiukh, and the Talkhis presents it as the nasikh. For the passage in the Talkhis, see
Miriam Goldstein, Karaite Exegesis in Medieval Jerusalem (Tiibingen: Mohr Siebeck, 2011), 202 for the Judeo-
Arabic text, and 172 for Goldstein’s discussion of this passage as it relates to naskh.

145 On the use of naskh in polemics by Muslims against Jews, see Camilla Adang, Muslim Writers on Judaism and
the Hebrew Bible (Leiden: Brill, 1996), 192-222; Hava Lazarus-Yafeh, Intertwined Worlds (Princeton: Princeton
University Press, 1992), 35-41; Norman Roth, “Forgery and Abrogation of the Torah: A Theme in Muslim and
Christian Polemic in Spain,” PAAJR 54 (1987): 203-236.
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world. These majalis (sing. majlis) consisted of meetings involving Jews, Christians, and
Muslims in which the participants would discuss matters of theology, often taking the form of
interreligious disputations.'#® Aside from this verbal sparring, a significant number of written
works by both Muslims and Jews on the topic of naskh have survived, so we have a good sense

of the types of arguments used on both sides of the debate.

One common technique employed by Muslim writers was to demonstrate that naskh
existed within Jewish scripture and law already, so it would be no great leap to claim that
Judaism itself could be abrogated. Close to the time of Maimonides, a twelfth-century Muslim
scholar and convert from Judaism, al-Samaw’al al-Maghribi, devoted a large portion of his
hugely influential polemical work Ifham al-Yahud to explaining how to convince Jews that naskh
exists and applies to Judaism. It seems he thinks naskh represents the strongest weapon available
to him in his fight against Judaism, as he actually opens his work with this extensive section. A
major focus of this part of Ifham al-Yahiid consists of citing biblical laws which have changed or
gone out of effect, as well as calling attention to laws introduced after the revelation of the
Torah. Examples al-Maghribi mentions include purity laws prescribed in the Torah but not
followed by Jews today, the verse in which God transfers the special status and function of the
firstborns to the Levites,'#” and the verse banning additions to the law,'*® which, he says, has

apparently been abrogated given the existence of post-biblical laws instituted by the rabbis.'*

146 For more on the majlis, see Lazarus-Yafeh et al., eds., The Majlis: Interreligious Encounters in Medieval Islam
(Wiesbaden: Harrasowitz Verlag, 1999); of particular relevance to our current study is the article by David Sklare,
“Responses to Islamic Polemics by Jewish Mutakallimiin in the Tenth Century” in this volume, 137-161. Aside from
the sources in that article, another account of a Baghdad majlis dispute about naskh appears in Ahmad ibn Yahya ibn
al-Murtada, Kitab Tabaqgat al-Mu ‘tazila, in Die Klassen der Mu ‘taziliten, ed. Susanna Diwald-Wilzer (Beirut:

1961), 88-89.

147 Al-Maghribi cites Numbers 8:18; for background, see Numbers 3:11-13, 40-51.

148 Deuteronomy 13:1.

149 See al-Maghribi, Ifham al-Yahiid, ed. Moshe Perlmann, PAAJR 32 (1964): 16-23 of Arabic pagination; 38-41 in
English pagination for Perlmann’s translation.
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Al-Maghrib1 made important contributions to Muslim polemics against Judaism, but he
did not invent this strategy.!>" In particular, ibn Hazm, whose work on legal naskh we have
already seen, was himself a master of this method of argumentation, marshalling a large number
of examples of what he described as naskh in the Torah.!>! In fact, it might be possible to view
Maimonides’ vehement assertion in positive commandment 187 that destroying the seven
nations represents a permanent command as an implicit response to a particular charge leveled

by ibn Hazm.

Ibn Hazm discusses naskh as a polemical tactic in several of his writings, including the
Ihkam fi Usul al-Ahkam. That is a legal work, and he takes up the issue of abrogation due to its
important legal ramifications. Along the way, he references several intra-Islamic debates about
the scope, meaning, and mechanism of naskh, so his pivot to the interreligious debate about
naskh does not seem at all out of place. He describes how “some Jews deny naskh in its
entirety,” and proceeds to briefly outline the folly of such a denial. Ibn Hazm notes that “we have
already spoken about this in our book called al-Fasl,” '3? so he only offers a relatively cursory
treatment of abrogation as it relates to Judaism in the Ihkam.'>* Kitab al-Fasl represents the locus
classicus for ibn Hazm’s polemical discussion of naskh, and it is there that he makes an

argument relevant to our discussion here.

150 Ifham al-Yahiid would become, almost immediately, a valuable resource for Muslim polemicists. For example,
the 13™ century Egyptian scholar al-Qarafi quotes directly from it; see Diego R. Sarrié Cucarella, Muslim-Christian
Polemics, 95. On the topic of al-Maghrib1’s considerable influence on the field of Jewish-Muslim polemics, even
into the 21% century, see Schmidtke, “Samaw’al al-Maghribi, al-,” in Encyclopedia of Jews in the Islamic World, ed.
Stillman; Marazka, Pourjavady, and Shmidtke, Samaw 'al al-Maghribt’s (d. 570/1175) 1tham al-Yahud: The Early
Recension (Wiesbaden: Harrassowitz Verlag, 2006), 1-3; and Chiesa and Schmidtke, “The Jewish Reception of
Samaw’al al-Maghribi (d. 570/1175): Some Evidence from the Firkovitch Collection,” Jerusalem Studies in Arabic
and Islam 32 (2006): 327-349.

151 For more on his particular virtuosity in this regard, see Lazarus-Yafeh, Intertwined Worlds, 39-40.

152 The full name of this work is Kitab al Fasl fi-I-Milal wa-1-Ahwa’ wa-I-Nihal.

153 Tbn Hazm, Al-Ihkam, 350.
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In Kitab al-Fasl, ibn Hazm explores all the various groups and sects of the world. Like
al-Maghrib1’s Ifham al-Yahiid would later do, his section on Judaism includes a guide to
convincing Jews of the possibility of naskh, partially through demonstrating that Jewish law
already accepts the idea of abrogation. He writes that when debating a Jew, one should ask if it is
true that in previous eras, “when a people came to attack you, their blood was permissible to you
and killing them was right and obligatory [hagqan wa-fardan].” After the Jewish interlocutor
would say yes, he says, it should be pointed out that if someone from that attacking nation
“joined your religion...killing them would become forbidden.” Ibn Hazm goes on to say that if
this convert would then revert to his old ways and continue fighting, Jewish law would once
again mandate that he be killed. The fact that an obligation (in this case, to kill this person) could
become a prohibition and then once again become an obligation shows, according to ibn Hazm,

that naskh is not foreign to Jewish law.!3*

Given ibn Hazm’s remarks about the laws pertaining to killing the Israelite’s enemies
while at war, perhaps Maimonides’ insistence in positive commandment 187 that the obligation

to destroy the seven nations is not temporary can be seen in a different light. Maybe it is

154 Kitab al-Fasl (Cairo: 1899), vol. 1, 100. Ibn Hazm goes on to remark that this type of vacillation between
obligation and prohibition occurs throughout Jewish law, including with regard to the Sabbath. After all, what is
allowed on Friday is not allowed on Saturday, and then it is allowed again on Sunday. He might have considered
this an effective strategy for debating Jews, but the case of Sabbath should probably be seen as an exclusively
polemical argument, and not one which tells us about ibn Hazm’s overall conception of abrogation. After all, it
contradicts one of ibn Hazm’s first statements in the Ihkam about naskh, in which he writes regarding a law “which
is attached to a certain time, and that time expires...that is not naskh. If this were naskh, prayer would become
abrogated when its time is up, and fasting would be abrogated...” The obligation to observe the Sabbath would
appear to be a similar type of law, and the fact that what is forbidden on the Sabbath becomes permissible on
Sunday seems to be a case like those above about which he says nobody could possibly label them instances of
naskh; see Ihkam, 344. It might be possible that ibn Hazm, in citing this case of the Sabbath, is simply uncritically
repeating what seems to have been a common feature of Muslim polemics regarding naskh in Judaism. Around a
century earlier, Saadya Gaon mentions that this point about the Sabbath is one of the standard arguments raised by
those who believe in abrogation; see Saadya Gaon, Ha-Nivhar be-Emunot u-ve-De ‘ot, Maqor ve-Targum, ed. Joseph
Kafih (Jerusalem: Sura Institute for Research and Publication, 1970), 134.
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responding not only to those Jewish writers like ibn Ezra who saw this as an obsolete
commandment, but also to Muslim arguments which assume that such cases represent instances
of abrogation within Jewish law. Or, to put this slightly differently, maybe Maimonides saw a
particular urgency in denying the claims of scholars like as ibn Ezra, who would describe this
law as temporary. Of course, ibn Hazm was writing about an enemy converting, and not the
eradication of the enemy, but Maimonides may well have associated the intra-Jewish debate

about the seven nations with ibn Hazm’s contention about nask#h in this area of Jewish law.

The above connection of Maimonides’ views on the seven nations to ibn Hazm’s claim in
Kitab al-Fasl might be fairly speculative, but his discussion of the third principle of enumeration
itself demonstrates some clearer indications that Maimonides had Muslim notions of naskh in
mind, at least to some degree, while he wrote about temporary commandments. Of course, he
never uses the word naskh in this passage, nor does he explicitly connect “commandments which
are not in effect for [all] generations” with abrogation. Therefore, in order to understand how he
dealt with the specter of naskh in this principle, we must first examine the state of the Jewish-

Muslim debate about abrogation as it stood in his time.

Jewish Approaches to Abrogation

Jews could not simply ignore Muslim claims regarding abrogation, and some saw the debate
about naskh as a truly serious challenge.!>* Jewish scholars devoted considerable energy to
refuting these Muslim arguments and establishing which, if any, types or interpretations of naskh
might be acceptable. Saadya Gaon allocated a large portion of the third section of his magnum

opus, Book of Beliefs and Opinions, to discussing “matters on the topic of abrogation of the law

155 On the severity of the challenge of naskh, see Daniel Bousek, “The Abrogation of Mosaic Law in Judaism’s
Medieval Polemic with Islam,” in Jewish Studies in the 21*' Century: Prague—FEurope—World, ed. Marcela Zoufala
(Wiesbaden: Harrasowitz Verlag, 2014), 29-30.
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[agwal bi-I-kalam naskh al-shar ].”'°% Even if, as Daniel Lasker contends, Saadya was actually
more concerned with countering Christian views on Judaism’s abrogation'>” than he was with
responding to Muslim arguments,'*® Saadya’s work, produced in Abbasid Iraq, represents an

important contribution to Jewish literature on naskh.'>®

He opens by stating unequivocally that Jews'®® have received an “agreed upon tradition”
from the prophets that the laws of the Torah “will not be abrogated [/a tunsakh].”'®! This leads
into his primary strategy at countering claims of abrogation—adducing scriptural prooftexts.
Clearly, he posits, the laws in the Torah cannot be replaced because the Bible contains numerous

promises, explicit and implied, that it will last forever. He mentions that commandments are

156 Saadya Gaon, Ha-Nivhar, 131.

157 For some examples of Christian arguments regarding the abrogation of the Torah, see David Berger, The Jewish-
Christian Debate in the High Middle Ages (Philadelphia: Jewish Publication Society of America, 1979), 262, 272-
273.

158 On this question of whether Saadya’s primary target was Christianity or Islam, see Daniel Lasker, "Against
Whom did Saadia Polemicize Concerning Abrogation of the Torah?" Daat 32-33 (1994): 5-11 [Hebrew] and idem,
“Saadya Gaon on Christianity and Islam,” in The Jews of Medieval Islam: Community, Society, and Identity, ed.
Daniel Frank (Leiden: Brill, 1995), 165-177. Lasker presents this theory as a rejoinder to a previous article by
Eliezer Schlossberg, “R. Saadia Gaon’s Attitude Towards Islam,” Daat 25 (Summer, 1990): 21-51 [Hebrew].
Schlossberg then wrote a response to Lasker, see “‘Against Whom did Saadia Polemicize Concerning Abrogation of
the Torah?” A Response to Prof. Lasker’s Paper,” Daat 32-33 (1994): 13-17 [Hebrew]. As Lasker notes,
Schlossberg’s position that Islam is Saadya’s true target here, has long been the standard view in scholarship on this
topic; see Lasker, “Against Whom,” 5, n. 3, for a list of scholars who had previously assumed that this section of
Beliefs and Opinions should be seen primarily as a contra-Islamic work. Nevertheless, Lasker was not the first to see
at least parts of Saadya’s discussion of naskh as directed at Christians, see Haggai Ben-Shammai, “The Attitude of
Some Early Karaites Towards Islam,” in Medieval Jewish History and Literature, vol. 2, ed. Isadore Twersky
(Cambridge: Harvard University Press, 1984), 8, n. 18. Bernard Septimus has suggested that, while this section must
have been written with Muslim arguments in mind, Saadya tried to veil his criticism of Islam somewhat by implying
that his refutation of abrogation was written as a challenge to Christianity; see Septimus, “A Prudent Ambiguity in
Saadya Gaon’s Book of Doctrines and Beliefs,” Harvard Theological Review 76:2 (Apr., 1983): 249-254. Yonatan
Moss has recently declared that Septimus’ theory is refuted “quite definitively” by a passage from a fragment of a
different work by Saadya, published by Zucker in “Fragments of the Kitab Tahsil”: 405-406; see Moss, “Fish Eats
Lion Eats Man: Saadia Gaon, Syriac Christianity, and the Resurrection of the Dead,” Jewish Quarterly Review 106.4
(Fall, 2016): 494, n. 1. I confess to not understanding how that passage refutes, “quite definitively” or otherwise, the
above article by Septimus. Finally, Lasker reports that Sarah Stroumsa has suggested to him that Saadya may have
had neither Christianity nor Islam in particular as his polemical targets, but rather meant to write a “general
refutation of the doctrine of abrogation;” see Lasker, “Saadya Gaon,” 177, n. 45.

159 According to the Muslim historian al-Mas 01, Saadya himself participated in majlis debates, including one on
the topic of naskh attended by al-Mas tidi himself; see al-Mas 0d1, Kitab al-Tanbih wa-I-"Ashraf, ed. De Goeje
(Leiden: 1894), 113.

160 He uses the term banit isra 7.

161 Saadya, Ha-Nivhar, 132.
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often described as an “eternal covenant [brit olam]” and that they are given “for [all] your

generations [le-dorotekhem].”'%?

Next, Saadya points out that Deuteronomy 33:4 refers to the Torah as an “inheritance
[morashah],” presumably indicating that it would be passed down to all generations. He then
immediately turns from that verse to another argument, stating that “our people...is a people by
virtue of its Law [ummatund...innamd hiya umma bi-shar ita ihd],” and therefore, since the “the
Creator said that the people will last as long as heaven and earth last, it is necessary that its Law
last as long as heaven and earth last.” He goes on to cite Jeremiah 31:34-35 as evidence, as that
passage promises that Israel will never be abandoned. As they appear in Maimonides’ third
principle as well, the proof from Deuteronomy 33:4 and the imagery of heaven and earth have
significance for us, so we will return to them in the context of analyzing this enumeration

principle.'®3

It seems Saadya thought prooftexts from Scripture constituted the most convincing
refutation of the claim the Torah has been abrogated. He notes that there are some who oppose
naskh on rational grounds, and he lists a number of such arguments, and though he does not
explicitly dismiss these arguments, he does seem somewhat less enthusiastic about them.
Because the above arguments using biblical prooftexts have more relevance to Sefer ha-Mitsvot
than do these arguments from reason, and because this section on naskh in Beliefs and Opinions

has been more than adequately summarized by others,'®* we will move on from Saadya for now.

162 See Exodus 31:16, in which the commandment to observe the Sabbath uses both these formulations.
163 See below, 170ff.
164 See Adang, Muslim Writers, 198-202, and Bousek, “The Abrogation,” 37-43.
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Karaite writers also felt compelled to take up the challenge presented by the notion of
naskh. Qirqisani, a contemporary of Saadya’s, wrote about abrogation in his Kitab al-Anwar wa-
[-Maragqib,'® and there are certain similarities to the Gaon’s work in Beliefs and Opinions. For
instance, he too cites scriptural proofs for the eternity of the Torah, including a few that Saadya
mentioned as well, such as Exodus 31:16 and Malachi 3:22-23.1% His approach to naskh has,
like Saadya’s, already been recapitulated several times in modern scholarship,'®” so we will not
go over it in detail. Nevertheless, it is worth highlighting a few points which will help set the

stage for examining Maimonides’ third principle.

It is important to note that while one target of his polemic on abrogation was certainly
Islam—he titles one of the sections dealing with naskh ““a refutation of the Muslims and of all

”168__he had various Jewish groups in mind as

who affirm the prophecy of the invalid one [pasu!/]
well. He raises the issue of abrogation in response to the ‘Isawiyya sect of Judaism, though Ben-
Shammai has demonstrated that he was probably implicitly targeting a group of Karaites whose
theology Qirgisani found objectionable.'® Additionally, completely removed from the section
written against Muslims, he includes a discussion of the various opinions of different Jewish

groups on the topic of commandments given before Sinai. His title for this section is “on the

disagreement among people regarding the antiquity [gidam] of the commandments and the

165 Qirqisani apparently wrote an entire book dedicated to naskkh, but it has not survived and, actually, it seems that it
may not have ever enjoyed widespread popularity; see Sklare, “Responses,” 137-138.

166 Qirgisani, Kitab al-Anwar, 293. His strategy in citing these verses seems to differ slightly from Saadya’s; see
Bousek, “The Abrogation,” 45.

167 See Adang, Muslim Writers,202-210, and Bousek, “The Abrogation,” 43-49.

168 Qirgisani, Kitab al-Anwar, 292. The Hebrew word pasul, meaning one who is invalid, defective, etc., was
commonly used by Jews to describe Muhammad, presumably because of its phonetic similarity to the Arabic word
for messenger, rasil, which is used by Muslims as a name for Muhammad. Al-Maghribl mentions that Jews have
the audacity to refer to Muhammad with several derogatory terms; pasul is one of the names he mentions; see Ifham
al-Yahud, 67 of Arabic pagination; 62 in the English translation. For more on this nickname and other derogatory
names used by medieval Jews for Muhammad and Islam, see Ben-Shammai, “The Attitude,” 8-9, 13-17.

169 See Ben-Shammai, “The Attitude,” 25-26.
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abrogation of the Law [naskh al-shar |.”'"° In other words, this was an intra-Jewish debate on
naskh, showing that this issue was not one that concerned Jews only in the context of
disputations with Christians or Muslims. During this period, apparently, Jewish scholars
vigorously deliberated this issue among themselves.!”! Of course, this intra-Jewish debate could
not be absolutely severed from the interreligious arena; Qirqisani himself accuses those he

172

attempts to refute' '~ of adopting their erroneous views of naskh because they were trying too

hard to distance themselves from Islamic conceptions of abrogation.!”3

Aside from showing that naskh was an important topic of debate among Jews themselves,
Qirgisani’s treatment of abrogation shows the importance of the revelation at Sinai in discussions
of naskh. Was there any innovation in that revelation? If so, what was it? Qirqisani’s Jewish
interlocutors, according to him, argued that there was nothing new in that revelation and that the
commandments had all been given to Adam. This conveniently removed the phenomenon of
naskh from Jewish theology, but it created other problems. As al-Maghrib1 would later put it in
Ifham al-Yahiid, if Jews argue that commandments were not given before Sinai, they are
admitting to the possibility of naskh. If they argue that commandments were given before Sinai,
as Qirqisani reports some Jews did, they would be stating that Sinai added nothing new and is of
no importance, which “would be tantamount to unbelief” for them.!”* We will see how

Maimonides deals with this problem.

170 Kitab al-Anwar, 440.

171 On the many opinions among Karaites, and some Rabbanites, on this matter, see Erder, “Early Karaite
Conceptions,” 101-140.

172 In particular, he singles out the Ananites and certain Karaite sects.

173 Kitab al-Anwar, 440.

174 Al-Maghribi, Itham al-Yahiid, 8 in Arabic pagination; 34 in the English translation.
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Samuel ben Hofni Gaon wrote a treatise devoted to the subject of abrogation entitled
“The Book of the Abrogation of the Law [Kitab Naskh al-Shar |.”'"> He begins by declaring that
this treatise should be “as a weapon for our companions [wa-la-yaqin ki-l-silah li-

176 a guide for defending Judaism from this ubiquitous and formidable attack against

‘ashabina],
it. Samuel had taken part in face-to-face disputations with Muslims in majalis and was motivated
to write this book in order to provide a handbook for Jewish disputants.!”” He divided this work
into chapters dealing with many issues relating to abrogation, such as the definition of naskh,
what it includes and does not include, and a description of the various schools of thought within
Judaism about naskh. On that intra-Jewish disagreement about abrogation, Samuel identifies
three camps within Judaism; those who believe that naskh is not rationally possible, those who

believe it is possible but that Scripture precludes it from occurring to the Torah, and those who

think that neither reason nor Scripture deny naskh.'”®

This is certainly not a complete list of Jewish works relating to naskh, but it should give
us some idea of the extent of the attention paid to naskh in medieval Jewish literature. It posed a
serious problem for Jewish theologians, and played a major role in both Muslim-Jewish and

intra-Jewish debates. With this in mind, let us return to Maimonides himself.

175 For the Judeo-Arabic text of this work, see Sklare, “The Religious and Legal Thought of Samuel ben Hofni
Gaon: Texts and Studies in Cultural History (PhD diss., Harvard University, 1992), Vol. 2, 155-172.

176 Sklare, “Religious and Legal Thought,” 156.

177 See Sklare, “Responses,” 140-141 (see n. 15 in particular), and 146. Samuel’s younger contemporary, the Karaite
Yisuf al-Bastr, also intended to write a work completely devoted to the possibility of one revelation abrogating
another, but we do not know if he actually did so; see Sklare, “Ytusuf al-Basir: Theological Aspects of his Halakhic
Works,” in The Jews of Medieval Islam: Community, Society, and Identity, ed. Frank, 258. However, he did write
other works in which he attacked various other Muslim doctrines, and these were also likely written as handbooks
based on al-Basir’s personal experience in the arena of the majlis; see Sklare “Responses,” 140-142 and 150-161.

178 Sklare, “Religious and Legal Thought,” 164-167
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Maimonides on the Abrogation of the Torah

Maimonides was well aware of the polemical use of abrogation in Islamic texts and addressed it
directly in several places. Perhaps his strongest formulation comes in the presentation of his
thirteen principles of faith in his commentary to the Mishnah. He states that “the ninth principle
1s abrogation [al-qd ‘ida al-tasi ‘a al-naskh]; that is, that this Law of Moses [shari ‘at Moshe] will
not be abrogated and no Law will come from God beside it.”'7® Arthur Hyman has argued that
these thirteen principles should not be read primarily as interreligious polemic against
Christianity or Islam,'®” and that, instead, they represent a consistent and important expression of
Maimonides’ overall philosophy.'®! Nevertheless, even if Hyman is correct, it would be an
inexcusable oversight to ignore the historical and cultural context in which Maimonides wrote

these principles.'®?

Despite the long-standing precedent of Christian theologians claiming that the Torah had
been replaced, a passage in Mishneh Torah might show that Maimonides thought of abrogation
as a particularly Muslim challenge. In a paragraph regarding the coming of the Messiah,
Maimonides explains that Christianity and Islam serve a crucial role in preparing the world for
that event. He explains that the legacy “of Jesus the Christian and of this Ishmaelite” is the

propagation of information about God, Messiah, and the commandments to the entire world,

7% Mishnah ‘im Perush Rabbenu Moshe ben Maimon, ed. Kafih, vol. 4, 215.

180 See Hyman, “Maimonides’ Thirteen Principles,” in Jewish Medieval and Renaissance Studies, ed. Alexander
Altmann (Cambridge: Harvard University Press, 1967), 119-144. See his references on p. 136 for those who thought
Maimonides presented these principles mainly as a way to show that “Judaism was not inferior” to Islam and
Christianity, since “Muslims had a confession of faith and Christians dogmas.”

181 Cf. Miriam Galston, “The Purpose of the Law According to Maimonides,” Jewish Quarterly Review 69.1 (July,
1978): 28, n. 3, in which Galston takes issue with Hyman’s description of Maimonides’ conception of the function
of Jewish law. Though Galston does not directly address Hyman’s treatment of the thirteen principles, her correction
might affect how we fit these principles into Maimonides’ greater philosophical project.

132 Even Hyman ultimately concedes that “the affirmation of such principles as the supremacy of the prophecy of
Moses and the eternity of the Law had a certain urgency in Maimonides’ times in the face of Christian and Muslim
claims that their revelations had superseded that of Moses;” see Hyman, “Maimonides’ Thirteen Principles,” 136.
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even to “the distant isles,” thus preparing humanity in order for “the entire world to serve God
together.” Maimonides notes that Christians and Muslims are constantly “discussing [nose im ve-
notenim] these matters [i.e., God and the Messiah] and the commandments of the Torah” in that
“these say that these commandments were true but have already been cancelled by this time and
were not in effect for all generations [nohagot le-dorot], and these say there are secret matters in
them and they are not as they apparently seem [ve- ‘enan ke-peshutam], and the Messiah has
already come and revealed their secrets.”'®* Though he does not say which group he is referring
to in each case, the fact that he separates the Muslim and Christian views (“these say...and these
say...), and the obvious reference to Christian allegorical interpretations of the Hebrew Bible in
the second clause, might show that he saw abrogation as primarily, though probably not
uniquely, a Muslim approach to Jewish law.!'3* Perhaps this view stemmed from the pivotal role
played by naskh within Islamic law. Even Muslim writers who did not set out to specifically
address the field of interreligious disputation wrote extensively on the subject of abrogation
within the shari ‘a, often leading them to mention, at least in passing, the polemical ramifications

of naskh.'%>

Elsewhere in Mishneh Torah, Maimonides mentions some scriptural evidence that the

Torah cannot be abrogated. Among other verses, he cites a biblical phrase applied quite a bit to

183 Hilkhot Melakhim, 11:4.

184 There is another passage which, in most printed editions of Mishneh Torah, also names abrogation as a
particularly Muslim claim. In Hilkhot Teshuvah, 3:8, Maimonides explains the technical categories of heresy
designated by various terms. One of the people to whom the term “kofer ba-Torah [denier of the Torah]” applies is a
person “who says that the Creator switched one commandment for a different commandment and this Torah has
been cancelled, even though it originally came from God, like the Muslims [kegon ha-Hagarim].” However, the
autographed manuscript of Mishneh Torah (Oxford, Bodleian Library, MS. Hunt. 80, fol. 85r) as well as a
manuscript from the Geniza (Cambridge, Lewis-Gibson, Talmudica II, fol. 89v) reads “like the Christians and
Muslims [kegon ha-Notserim ve-ha-Hagarim).”

185 We saw above how ibn Hazm transitions organically from speaking about naskh and the debates about it in an
intra-Islamic, legal context, to mentioning the claims of the Jews who deny abrogation. Examples of other writers
who combined treatments of legal and polemical naskh include ibn Qutayba (see Adang, Muslim Writers, 197), al-
Birtint (Adang, Muslim Writers, 216), ‘Abd al-Jabbar, and al-Bagqillani (Lazarus-Yafeh, Intertwined Worlds, 38).
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particular rules, “an eternal law for your generations,”!8¢

as well as Deuteronomy 13:1, which
bans additions or subtractions from the Torah. We have seen that al-Maghribi mentions this
verse, claiming that, far from denying abrogation, it actually seems to have been abrogated itself
by the rabbis who have added an enormous number of laws to the Jewish legal system.!8” In any
event, Maimonides, who does not offer any rational argument for why the Torah cannot be
abrogated, seems to place himself, not surprisingly, into the camp of most rabbanites in the

medieval period who thought that naskh might be theoretically possible, but that the Torah

precludes that possibility with regard to its own laws.

Maimonides’ most extensive direct response to Islamic claims of naskh, at least among
his writings available to us, appears in his “Epistle to Yemen.”'3® Writing to advise and comfort
Jews in Yemen suffering under the dangerous and oppressive conditions inspired by the
messianic fervor surrounding the Isma‘1lt leader *Abd al-Nabi, Maimonides saw fit to address
some arguments against Judaism that his addressees encountered. Among these were the
accusation that the Torah had been abrogated and the related claim that the Hebrew Bible itself
contains allusions to the coming of Muhammad, and he cites a number of verses from the Torah
which Muslims used to support these arguments. We will not look at all the points he makes

here, but there are a few of which we should be aware before we turn to his third principle in

Sefer ha-Mitsvot.

With regard to naskh in particular, Maimonides mentions Deuteronomy 33:2, “God came

from Sinai, rose up to them from Se‘ir, appeared from Mt. Paran...” This verse, so ubiquitous in

186 This formula appears fairly frequently in the Torah; see, for example, Exodus 12:14, Leviticus 10:9 and 24:13,
and Numbers 18:23. This list is not meant to be exhaustive.

187 See above, 152, n. 47.

188 On this letter, see Mordechai Akiva Friedman, Ha-Rambam, ha-Mashiah be-Teman, ve-ha-Shemad, and Joel
Kraemer, Maimonides: The Life and World, 233-242.
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Islamic polemics against Judaism, was said by Muslim writers to outline the progression of
divine revelation from one religion to another; first Judaism (represented by Sinai), then
Christianity (Se‘ir), and finally Islam (Mt. Paran).'® In addressing this verse, and a few others
commonly cited by Muslims, Maimonides begins by simply dismissing the notion that they have
anything to do with Islam, asserting that “these interpretations have defiled many who say
them'?? and there is no need to state that they represent the ultimate weakness.” He goes on to
insist that even Muslims themselves do not actually think this verse means what they say it does.
Nevertheless, he does offer a lengthy refutation of this interpretation of Deuteronomy 33:2. Since
all the verbs are in past tense, he writes, the verse cannot be referring to future events like the
respective advents of Christianity or Islam. Instead, it must be describing the progression of

God’s presence as perceived by the Israelites leading up to the revelation at Sinai.'”!

That revelation at Sinai plays a key role in Maimonides’ denial of the applicability of
naskh to the Torah. He offers an allegorical interpretation of a passage in Song of Songs to
explain why other religions constantly challenge Judaism. “Solomon has compared the [Jewish]
people to a beautiful woman, perfect in form.” Like “deceiving men who trick the noblest of
women in order to carry out indecency with them,” people of other religions attempt to draw the
Jewish people toward wrong ideas. Continuing with his elucidation of the parable, Maimonides

describes the Jewish response to these would-be seducers: “Find me something comparable to

139 For a list of some of the Muslim writers who cited this verse, see Eliyahu Ashtor, “Darkei ha-Pulmus ha-Islami,”
in Sefer ha-Zikaron le-Vet ha-Midrash le-Rabbanim be-Vinah (Jerusalem: 1946), 192, and for more on the way it
was used and on the geographical inferences it inspired, see Lazarus-Yafeh, Intertwined Worlds, 109, n. 110.

190 This translation is based on the text of the Shailat version, which reads “hadhahi "umiir gad sammajat kathir
miman qalaha, see Igrot ha-Rambam, ed. Shailat, 92-93. Alternatively, Kafih’s edition reads hadhaht ‘umiir qad
sa’amatu mima kathar gawliha, which might be rendered “I have become disgusted due to the many mentions of
these interpretations;” see Igrot ha-Rambam, ed. Kafih, 31. The phrase “mima kathar qawliha” in Kafih’s text is
translated here in accordance with Blau, A Grammar of Medieval Judaeo-Arabic [Hebrew] (Jerusalem: Magnes,
1961), 231.

91 Igrot, ed. Shailat, 94-95. Saadya also addresses this verse and resolves it in a similar manner; see Saadya, ha-
Nivhar, 137-138.
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the episode at Mt. Sinai'®? in which the camp of Israel and the camp of God faced each other,
and then we will turn to your belief [wa-narja ‘u li-ra yikum].”'** According to Maimonides, the
revelation at Sinai was a singular historical event, “the best of witnesses [khayr al-shahidin] has
testified that there was not anything like it before it nor will there ever be.”!** Its uniqueness lies
in the fact that “an entire people [umma bi- asriha] heard the word of God, may He be exalted,
and saw His splendor with their eyes.” This direct encounter with the divine that the entire
people shared was orchestrated, Maimonides writes, to establish the belief that the Torah could

never be changed.'?

Furthermore, the impact of this momentous episode was not limited to the generation
living then. Anyone claiming to be a prophet who announces that the Law of Moses has been
replaced or was only temporary must not be a true prophet. Even if that supposed prophet
performed miracles to buttress his claim, he or she should still not be followed. After all,
Maimonides explains, the Jewish people can attest to the veracity of Moses’ revelation not
because he performed any miracles, but because “we, the assembly of the Children of Israel,
knew the truth of Moses our master through our witnessing him [bi-kawnind shahadna] at the

episode at Mt. Sinai at the time of [God’s] speech, not merely through his miracles.”!%

This leads us to a different, if closely related, element of Maimonides refutation of
Muslim arguments on naskh. Aside from the public nature of the revelation at Sinai, there is the

matter of the prophet who received that revelation. Moses, as Maimonides puts it, was “the

192 “Ma ‘amad har sinai.” Maimonides frequently uses this expression for the revelatory event, and while he was
certainly not the first to do so, it seems the fact that he mentions it so often contributed greatly to its subsequent
popularity; see Shraga Abramson, “Expressions Concerning the Giving of the Torah” [Hebrew], Leshonenu 58.4
(1994): 317-322.

193 Igrot, ed. Shailat, 91.

194 “The best of witnesses” would be Moses, and this “testimony” likely refers to Deuteronomy 4:32-33.

195 Igrot, ed. Shailat, 90.

19 Jorot, ed. Shailat, 97.
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master of all prophets” and, as Scripture itself attests, no other prophet can compare to him.!®’
The Torah, revealed to the greatest of all prophets, promises that its laws are permanent,'® and
that cannot be contradicted by any other prophet. If a person claiming prophetic abilities does
announce that the Torah has been abrogated, that person would be calling Moses a liar and
would therefore, Maimonides writes, be proven to be a false prophet deserving the death penalty

“if we have the capability for that.”!*

Maimonides was not the first in his family to write a letter intended to comfort those
living through persecution, and his father Maimon’s Letter of Consolation, responding to the
Almohad conquest of Andalusia, also takes up the subject of Moses’ unique status. While he
does not address the charge of naskh explicitly, it may well have motivated his extensive
descriptions of Moses’ singular greatness in prophetic ability, character, and even physical
attributes. The revelation at Sinai, delivered to the greatest of prophets, cannot be replaced by a
lesser figure. 2°° Maimonides, then, would be following the tradition of his father in presenting

Moses’ particular prophetic ability as itself a repudiation of naskh.
Maimonides’ Third Principle of Enumeration

With an understanding of the prominent place naskh occupied in Jewish literature written in

Islamic lands, we can now turn to the third principle of enumeration in Sefer ha-Mitsvot. Again,

197 Igrot, ed. Shailat, 96. See Deuteronomy 34:10.

198 To demonstrate that promise, Maimonides uses a number of the verses he cited for this purpose in Hilkhot Yesode
ha-Torah 9:1.

199 Igrot, ed. Shailat, 97. See Hilkhot Yesode ha-Torah 9:2, in which Maimonides codifies this as law; if a prophet
attempts to add, subtract, or change any commandment, or claims that the laws of the Torah are not permanent, he
has proven himself a false prophet and should be put to death.

200 See .M. Simmons, “Maimun’s Letter of Consolation, Arabic Text,” JOR 2.3 (April, 1890): 335-368, and for an
English translation, idem, “The Letter of Consolation of Maimun ben Joseph, English Translation,” JOR 2.1 (Oct.
1889): 62-101. Eliezer Schlossberg seems to take it as given that Maimon’s attention to Moses’ excellence is in
response to claims of naskh; see Schlossberg, “The Attitude of R. Maimon, the father of Maimonides, to Islam and
Muslim Persecutions” [Hebrew], Sefunot, New Series vol. 5 (1991), 104-105. While I agree that this is a reasonable
position, I would not put it in such certain terms.
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while his primary polemical targets in this principle are Jewish commandment enumerators who
counted laws which Maimonides thought to be temporary, the way he frames his argument
suggests that he had this question of abrogation on his mind. We will look in particular at two

components of the third principle; his appeal to Sinai and the scriptural evidence he cites.
Appeal to Sinai

As noted several times in this dissertation, the text of published editions of the Talmud do not
mention Sinai, and instead simply state “613 commandments were said to Moses.” Nevertheless,
Maimonides consistently quotes the passage as “613 commandments were said to Moses at
Sinai.” Yet even if we accept that the text of the Talmud does include an explicit reference to
Sinai, it is noteworthy to see what Maimonides reads into it. He begins by citing the Talmud’s
declaration that “613 commandments were said to Moses at Sinai,” to which Maimonides adds
that this “indicates that this number is the number of commandments which are in effect for all
generations.” The Talmud itself never says anything of the sort, but Maimonides argues that
simply by invoking Sinai, the rabbis are essentially excluding all non-permanent
commandments. “Commandments which are not in effect for all generations have no connection
to Sinai,” he explains; “they were revealed at Sinai or elsewhere.” In other words, temporary
commandments, even if they were actually revealed at Sinai, “have no connection to Sinai.” He
clarifies that the term “Sinai,” as used by the rabbis, refers to the “principal Law-giving [as!] al-
tashri 1?°! that was legislated at Sinai.” The word does not signify a geographical location, but a

legal event.

201 Maimonides uses this phrase to refer to the ten commandments in particular in his commentary to the Mishnah,
Tamid 5:1; see Mishnah ‘im Perush Rabbenu Moshe ben Maimon, vol. 5, 420.
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As is clear from the Epistle to Yemen, Maimonides views the reception of the Torah at
Sinai as a singular occurrence, and that singularity has far-reaching ramifications. A revelation
conducted in so public a manner and involving so uniquely distinguished a prophet cannot but
mean that the laws given through that revelation are necessarily permanent. This point is
buttressed in this third principle, as it is in the Epistle to Yemen and in Mishneh Torah, with
verses from the Torah which speak to the eternal nature of the laws, and we will examine some
of those verses below. But before he gets to that scriptural evidence, he calls our attention to the
importance of Sinai in this context. If he simply wanted to show that the Torah calls itself
permanent, implying that the 613 commandments are only those which are permanent, he could
have skipped straight to those verses; the particular mention of Sinai in the Talmud does not

seem so critical to this point.

Maimonides is reading into this rabbinic passage a significance which is not immediately
apparent in the text of the Talmud itself, but is understandable in light of his use of Sinai in
combating the notion that the Torah has been abrogated. He eventually moves to his scriptural
proofs, but he first lingers on the significance of the Talmud’s mentioning the word Sinai, as if
that word itself demonstrates that the commandments are permanently binding. This opening to
the third principle is understandable only if we take his stance on naskh into account. Having
seen the major role of the Mosaic revelation in his response to naskh in Epistle to Yemen, we can

see that for Maimonides, Sinai truly does represent proof for the eternal nature of the Torah.

Elsewhere, he uses this rabbinic statement about the 613 commandments to take a stand
on the question of laws given pre-Sinai, which, as we have seen from the work of writers such as
Qirgisani and al-Maghribi, was inextricably related to the question of naskh. In his commentary

to the Mishnah, he forcefully declares that even if a commandment was introduced before Sinai,
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the reason it is binding for future generations is that it was repeated to Moses. After all, he points
out, the Talmud tells us that the 613 commandments were given at Sinai, and that includes
commandments like circumcision, which was first given to Abraham.??? Years later, in a letter,
Maimonides for repeats this assertion, accusing one who believes commandments such as
circumcision to be binding due to their pre-Sinaitic revelation, and not due to their repetition to
Moses at Sinai, of “knowing nothing of the principles of religion [usiil al-din].” In this letter too,
he invokes the talmudic passage about the 613 commandments to prove his point.?* Again, for
Maimonides, the uniqueness of Sinai stands as a bulwark against accusations of abrogation, and
so he sees much significance in the passing reference to Sinai in the talmudic discussion of the

613 commandments.

Essentially, that revelation set the canon of laws. In the context of his comments on pre-
Sinaitic commandments in his commentary to the Mishnah and his letter, the implication is that
the transition from the pre-Sinai era to the Mosaic revelation does not represent a case of
abrogation within Jewish law, as Jewish law itself only began with Sinai. And in Sefer ha-
Mitsvot, Maimonides uses this talmudic passage about the 613 commandments to imply a similar

point. Temporary commandments, even if they were revealed to Moses while the Israelites were

202 See his comments to Hullin, 7:6, in Mishnah ‘im Perush Rabbenu Moshe ben Maimon, vol. 5, 212.

203 Igrot, ed. Shailat, 405. Joseph Stern has suggested that Maimonides changed his mind from his position in his
Mishnah commentary, as evidenced by a passage in Mishneh Torah, Hilkhot Melakhim 9:1, which might imply the
obligation for pre-Sinaitic commandments began when they were commanded, and then the revelation to Moses
completed the corpus of binding laws; see Stern, Problems and Parables of Law (Albany: SUNY Press, 1998), 176,
n. 23. However, as David Henshke has pointed out, this letter which adamantly affirms the opinion he expressed in
the commentary was written after he wrote Mishneh Torah, so it seems unlikely he changed his mind. Henshke
offers an alternative explanation for this passage in Mishneh Torah which harmonizes it with his statement in the
commentary. For a treatment of Maimonides’ opinion about pre-Sinaitic commandments, see Henshke, “The
Commandments of the Patriarchs and the Commandments of Sinai” [Hebrew], in Mi-Birkat Mosheh: Maimonidean
Studies in Honor of Rabbi Nachum Eliezer Rabinovitch, eds. Zvi Heber and Carmiel Cohen (Ma‘aleh Adumim:
Ma‘aliyot, 2012), vol.1, 619-646, and 627-632 in particular for his discussion of the passage in Mishneh Torah.
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camped around Mt. Sinai, were never part of the canonical revelation indicated by the technical

term ““Sinai,” so they too cannot be used to prove that naskh exists in Jewish law.
Scriptural Evidence: The Motif of Heaven and Earth in Jewish Responses to Naskh

Maimonides shifts from his discussion of the revelation at Sinai to scriptural proofs for the
permanence of the commandments. He notes that the Talmud’s treatment of the taryag invokes
Deuteronomy 33:4; “Moses commanded us a Law [torah].” The Talmud points out that the
numerical value of the letters in the word forah add up to 611, and since two commandments
were revealed directly to the Israelites by God (and thus, were not “commanded” by Moses), we
see that there are 613 commandments in total. Though it is not quoted in the talmudic passage,
Maimonides draws our attention to the next clause in this verse, “an inheritance [morashah] for
the community of Jacob.” This, he argues, proves that the 613 commandments must be
permanent since “what is called an inheritance is that which lasts through the generations, as He

states ‘like the days of the heavens on the earth.””?%4

The proof from the word “inheritance [morashah]” is familiar to us from Saadya’s
refutation of naskh in Beliefs and Opinions.>*> The only difference is that, whereas the Gaon
does not explicitly spell out the significance of the Torah being an “inheritance,” Maimonides
does. However, there can be little doubt that Saadya intended the interpretation that Maimonides
gives to this verse, and simply felt that there was no need to make it any more obvious.
Maimonides would have certainly been aware of Saadya’s use of this verse against accusations
that the Torah has been abrogated, and so, again, it seems the echoes of the loud medieval debate

about naskh reverberate in this principle of Sefer ha-Mitsvot.

204 The quote is from Deuteronomy 11:21.
205 See above, 157.
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Furthermore, just as Saadya turned from the “inheritance” proof to evidence of the
Torah’s permanence from biblical references to the eternity of heaven and earth, Maimonides
does as well. However, the verses to which they turn differ. Maimonides quotes the end of
Deuteronomy 11:21, while Saadya cites Jeremiah 31:34-35.2% It is possible that Maimonides’
verse carried some significance in medieval discussions of naskh, but to understand that point, it
is necessary to take an extended look at the imagery of heaven and earth in those discussions.
Saadya’s reference in Beliefs and Opinions can act as a good starting point for this examination.
To review, Saadya claims (without any scriptural evidence) that the Jewish people is only a
people by virtue of its laws, and since that people will last as long as the heavens and earth last,
as demonstrated by this passage in Jeremiah, the Torah’ permanence must be equal to that of

heaven and earth.

Upon closer examination, these verses from Jeremiah do not quite fit Saadya’s reasoning
in that they do not truly use the imagery of heaven and earth the way Saadya does. He does not
quote the next verse, 31:36, which actually does mention heaven and earth, but even there, the
promise is not that Israel will exist as long as heaven and earth exist, as Saadya writes. Rather, it
states that “if heaven can be measured or the foundations of earth can be found,” then God will
forsake Israel. The implication, of course, is that none of those will ever happen, but the analogy
is not to the eternity of heaven and earth; instead, it is to the inability to measure them or fully
search them out. The verses he does quote, 31:34-35, promise that Israel will not be abandoned
as long as the sun, moon, and stars are functioning. That better suits Saadya’s time-oriented

analogy, but the comparison is to those celestial bodies and not specifically to heaven and earth.

206 Elsewhere, Maimonides cites those verses from Jeremiah as evidence for the theory of creation a parte post; see
Guide of the Perplexed 11:28.
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This all might seem like trivial quibbling, but we will see that the imagery of heaven and earth
represents something of a puzzling feature of the Muslim-Jewish debate on naskh, and since
Maimonides also uses this imagery in his third principle, investigating how it was used

constitutes an important task for our purposes.

Saadya himself uses the analogy to the eternity of the heaven and earth to counter
arguments about naskh in another of his works, his commentary to the book of Genesis. Writing
about the binding of Isaac,??” he mentions that those who believe the laws of the Torah can be
abrogated use this episode to prove their claim. If God can tell Abraham to sacrifice Isaac and
then subsequently tell him not to do so, why could He not cancel all the laws He had previously
commanded? Saadya offers four different refutations of this argument.?’® In Beliefs and
Opinions, he also raises this episode as a common proof cited by the proponents of naskh. There,
he counters it by explaining that the original command to Abraham was not to actually kill Isaac,
but to simply place him on an altar. Abraham may have assumed he was supposed to go further,
but God never intended for that. Therefore, when Abraham is told to spare his son, the new
directive does not at all countermand the first one.?”” That interpretation of the Agedah is the first
of the four refutations in Saadya’s commentary to Genesis, with the second and third also
focusing on how to interpret the original command to sacrifice Isaac in a way which remains

consistent with God’s eventual intervention to spare him.?!°

207 Genesis 22: 1-19.

208 Saadya, Perushe Rav Saadya Gaon le-Bereshit, ed. Moshe Zucker (New York: JTS, 1984), 141-142.

209 Ha-Nivhar, 140.

210 Saadya’s second suggestion is that the original command was always given with the caveat that it only applies if
God will confirm it later, reading “that I will tell you in 22:2 as “if I will tell you.” Saadya’s third argument is that
God suppressed the word “ram” from the original command. That is to say, the ram that Abraham ended up
sacrificing in 22:13 was always meant to be the sacrifice, and that is what God truly commanded at the beginning of
this episode, even if he obscured that from Abraham in order to make him think that Isaac was to be the offering.
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While Saadya’s first three answers attempt to explain why the order to spare Isaac did not
actually constitute a case of naskh, the fourth admits that God truly did abrogate the first
command. However, Saadya insists that this needs to be read as an exception, an isolated case
which cannot teach us that the laws of the Torah can also be abrogated. Naskh, he concedes,
might be possible in instances when there exists no explicit assurance that original order will be
eternal. But we do indeed find such an assurance with regard to the Torah’s laws because “God
excluded [abrogation], and said: I will not abrogate them ever, and one who attempts to abrogate
them should not be accepted. They will not be abrogated ever, as long as the heaven and earth

last.”2!1

Interestingly, Saadya does not directly quote a biblical prooftext for his assertion that
God promised that the laws would not be replaced, and even more perplexing, the purportedly
divine statement he summarizes does not actually appear anywhere in the Bible; there is no verse
which promises that the commandments will not be abrogated as long as heaven and earth
exist.?!? Perhaps that is why Saadya made a more convoluted argument in Beliefs and Opinions;
the Jewish people are only a people by virtue of their laws, and since God promised to never
disband the Jewish people as long as the heaven and earth last, we can conclude that the laws
will likewise last forever. While the verses in Jeremiah quoted there get closer to making this
point, we have seen that they do not precisely fit Saadya’s argument anyway. For some reason,
Saadya feels it necessary to include a reference to the eternity of heaven and earth, even to the

extent that he essentially invents a divine promise in his commentary to Genesis, and in Beliefs

211 Ha-Nivhar, 142.
212 See below, 180, n. 125, in reference to the verses that Schmidtke suggests make this claim.
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and Opinions, he forces some verses from Jeremiah into a more elaborate syllogism in order to

work that imagery into his argument.

Appealing to a scriptural promise tying the validity of Jewish law to the permanence of
heaven and earth seems to have been a fairly common technique among Jews in their disputes
with Muslims, at least according to some Muslim writers. A generation after Saadya, al-
Bagillani, a renowned Asharite theologian and legal scholar living in Baghdad,?!? devotes the
thirteenth chapter of his Kitab al-Tamhid to refuting those who, on the basis of revelation and not
reason, deny the abrogation of Mosaic law. He begins by citing a statement by Moses that “this
law is permanent for you, and is required of you as long as heaven and earth last; there is no
abrogation or replacement for it.”?'* Of course, no such statement appears in the Bible. Camilla
Adang writes that while al-Baqillani’s “biblical reference cannot be identified, it reminds one of
Sa‘adya’s argument based on Jer. 31:35f,2!5 though I would submit that if we look for a
comparison to Saadya’s works, this quotation is much closer to his commentary to Genesis than
it is to his argument in Beliefs and Opinions. In any event, perhaps he did have Saadya in mind.
Al Baqillani was active in religious disputation®'® and, living in Baghdad so soon after Saadya’s
career, must have been familiar with the claims of so prominent a Jewish scholar—if not from
actually reading Saadya’s works, then from majlis disputes (or accounts thereof) involving

Saadya or other Jewish interlocutors who drew from the great Gaon’s ideas.

Another tenth century Muslim scholar, Abii “Alt Muhammad ibn Khallad al-Basr1, seems

to have similarly attested to Jews referring to the eternity of heaven in denouncing naskh. His

213 For a short account of al-Bagqillant’s life and career, see Adang, Muslim Writers, 51-54.

214 Al-Bagillani, Kitab al-Tamhid, ed. Richard McCarthy (Beirut: Librairie Orientale, 1957), 176.
215 Adang, Muslim Writers 211.

216 See Adang, Muslim Writers, 51.
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compositions on this topic have not survived, but Schmidtke and Adang have published the
works of two eleventh century Mu'tazilite writers who embedded some of his writing in their
works. Both list several scriptural proofs that Jewish apologists cite to claim that the Torah can
never be abrogated, and each report that one such proof is the quotation that the laws will be in

effect “as long as the heavens and earth last.”?!

Moving to the first half of the twelfth century, Rukn al-Din Mahmud b. Muhammad al-
Malahimi al-Khwarazmi, a leading Mu‘tazilite scholar, mentions in his Kitab al-Fa'iq fi Usil al-
Din that Jews attempt to discount naskh of the Torah by citing biblical sources which guarantee
the eternity of the commandments, one of which uses the phrase “as long as the heavens and
earth last.”?!® In the late twelfth/early thirteenth century, the Shiite theologian Sadid al-Din
Mahmiid b. “Al1 al-Himmast al-Razi1 uses identical language, citing Jews who say that the laws
of the Torah will be permanent “as long as the heavens and earth last.”?!” Sabine Schmidtke has
shown that there is a distinct likelihood that both of these writers were borrowing from the works
of the Mutazilite master Abu al-Husayn al-Basri, a student of “Abd al-Jabbar in the early
eleventh century.??° This takes us a little closer to the world of Saadya Gaon, though it certainly
does not prove that Saadya was the source of this tradition. At the very least, it indicates that this
puzzling trend of mentioning the eternity of heaven and earth in the context of refuting naskh,
despite no obvious actual biblical verse which supports this, continued through the time of al-

Basri.

217 See Schmidtke and Adang, “Mu‘tazili Discussions of the Abrogation of the Torah: Ibn Hallad (4"%/10" Century)
and His Commentators,” Arabica 60 (2013): 701-742; see 717 and 735 for the references to heaven and earth.

218 Ibn al-Malahimi, Kitab al-Faiq, eds. Madelung and McDermott (Tehran: 2007), 357.

219 See the selection from al-Himmast’s al-Mungidh min al-Taqlid in the appendix to Schmidtke, “Abi al-Husayn
al-BasrT on the Torah and its Abrogation,” Mélanges de I’Université Saint-Joseph 61 (2008): 574.

220 See Schmidtke “Abii al-Husayn al-Basri,” 569.
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In fact, though, even if the writings of ibn al-Malahim1 and al-Himmast were simply
drawing from earlier sources, we do find a twelfth century Jewish writer who uses the imagery of
heaven and earth to describe the eternal validity of the Torah. In his Bustan al- ‘Ugiil, Netanel ibn
al-Fayyumi, writing in Yemen and apparently the father of the addressee of Maimonides’ Epistle
to Yemen, describes the many biblical promises relating to messianic redemption.??! In the
middle of this discussion, he asserts that these promises are not contingent; they will eventually
be fulfilled whether or not the Jewish people repent. As for the Bible’s warnings regarding the
terrible punishments which will befall the people if they neglect the commandments,??> Netanel
writes that the Jews have already suffered all of these, in that they have been subjugated and
dispersed throughout all the nations. He adds that the condition of the Jewish people is actually
worse than the Bible describes, because “the nations did not suffice with that, but they insult
them [yu ‘ayyariinuhum] and say that their law has been abrogated and cancelled [gad nusikhat
wa- ubtilat].” He insists that this cannot be true, and that the Torah would never be cancelled “as
long as the heavens and earth last. Similarly, the people will not cease nor perish nor be

destroyed.”??

It is tempting to point to Saadya’s influence on this equation of the eternal nature of the
law and the permanence of the Jewish people, though Netanel does not construct the syllogism
that his geonic predecessor did. Also, Netanel’s main concern in this section of Bustan al- ‘Ugiil
is not countering claims of abrogation; he only mentions those, seemingly superfluously, in

passing. He is more interested in affirming that the Jewish people will never be destroyed and

221 On Netanel ibn al-Fayyumi, and especially on his uniquely accepting view of Islam, see Colette Sirat, 4 History
of Jewish Philosophy in the Middle Ages (Paris: Cambridge University Press, 1985), 88-93 and M. A. Friedman, Ha-
Rambam, ha-Mashiah be-Teman, ve-ha-Shemad, 94-107.

222 He points in particular to the curses listed in Leviticus 26:14-44.

223 Netanel ibn al-Fayyumi, Gan ha-Sekhalim, ed. Kafih (Qiryat Ono: Makhon Mishnat ha-Rambam, 2001), 104-
105.
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will ultimately enjoy the messianic redemption, so his desire to steer the discussion from the
Torah’s permanence to that of the people is understandable, independent of Saadya’s argument
in Beliefs and Opinions. Nevertheless, this connection between the law and the people should, at
least, remind us of Saadya, and the fact that Netanel punctuates this comparison with a remark
about heaven and earth might further indicate that the use of this imagery in rejecting naskh owes

its prevalence to Saadya’s influence.

If it is true that the works of al-Baqillani, ibn Khallad, ibn al-Malahimi, al-Himmas1, and
Netanel ibn al-Fayyumi demonstrate the impact Saadya’s invocation of the eternity of heaven
and earth had on Jewish responses to naskh, we are left with a vexing problem. We have seen
that Saadya seems to force it into Beliefs and Opinions in a fairly awkward manner, and he oddly
uses it in his commentary to Genesis to paraphrase a non-existent biblical promise. Why did

Saadya feel the need to include this imagery?

Furthermore, whatever Saadya’s reasons were for insisting on mentioning heaven and
earth in this context, why did this proof of his have the influence it did? Al-Bagqillani’s phantom
biblical verse, reminiscent of Saadya’s argument in the commentary to Genesis, is the only
prooftext that the Muslim writer cites. Saadya had other, actual, verses he used to prove that the
commandments are eternal, why were al-Bagqillani’s Jewish interlocuters not using those? Ibn al-
Malahimi and al-Himmas1 do write that Jews point to biblical descriptions of particular
commandments as being “an eternal covenant” or “for all generations,” which Saadya also
mentions. But then they add that Jews also will mention that the laws will be in effect as long as
heaven and earth last. Why would that last piece of evidence be beneficial for Jewish polemicists
to use if they can instead point to those other, true quotations? And even if Netanel ibn al-

Fayyumi is simply asserting that the abrogation of the Torah is preposterous, and not truly
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attempting to “prove” that, why does he invoke heaven and earth in particular, instead of

incorporating quotations from actual verses?

We cannot definitively answer these questions, but it might be possible to suggest a
potential explanation for all this with ramifications for our study of Maimonides’ third principle
of enumeration. Perhaps already by the time of Saadya Gaon, there was a tradition among Jewish
disputants to cite the eternity of heaven and earth in their refutations of abrogation, and all the
above references to heaven and earth were drawing from that tradition. To determine if such a
tradition existed, and to figure out why and how it began, we would need to examine Jewish
works on naskh which predate Saadya. There are not many such works which have survived, but
we can indeed find one earlier Judeo-Arabic polemical work which defends Jewish law from

charges that it has been abrogated, though this work was not written against Islam.

The anonymous compilation known as “The Account of the Disputation of the Priest
[Qissat Mujadalat al-Usquf],” or Sefer Nestor ha-Komer in its Hebrew translation, was likely
composed in the ninth century, and represents one of the earliest explicit Jewish polemical
works.??* In it, the author refutes the Christian charge that the laws of the Torah have been
cancelled. He argues that it is clear from the gospels that Jesus himself did not intend to get rid of
these laws. The author proceeds to offer almost an exact translation of Matthew 5:17-18, in
which Jesus announces that he did not come to change anything in the Torah, and that, as this

work puts it, “the heaven and earth will change [tataghayyar] and the Torah of Moses will not

224 1t is difficult to definitively prove when this work was composed; see The Polemic of Nestor the Priest, eds.
Lasker and Stroumsa (Jerusalem: Ben Zvi Institute, 1996), vol. 1, 15-19, for more on this. Ultimately, Lasker and
Stroumsa suggest that the author was influenced by the anti-Christian polemics of Dawiid al-Mugammas composed
in the ninth century, and they also find reason to believe that certain ninth-century Muslim polemics rely on this
work. Therefore, they conclude that Qissat Mujadalat al-Usquf was probably written in the middle of the ninth
century.
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change.”??* The use of these verses from Matthew, which do explicitly compare the eternity of
the Torah with the permanence of heaven and earth, would have been seen by Jewish polemicists
as a fantastic way to counter Christian claims that the commandments of Judaism have been
abrogated. It is not surprising, then, that these verses appear with some frequency in later Jewish

polemics against Christianity.?2¢

It is possible that this quotation from Matthew ensured that referring to heaven and earth
became an important weapon against abrogation in the Jewish polemical arsenal. Its appearance
in this anonymous account demonstrates that it made itself into the Judeo-Arabic world at a
relatively early stage, and Jewish participants in disputations with Christians would likely have
invoked this New Testament verse often. Of course, with regard to abrogation, Jews faced a
battle on two fronts. Refuting Christian claims would not have been good enough if Muslim ones
went unchallenged, and citing Matthew in response to Islamic arguments would have been an
awkward exercise. The obvious rhetorical benefit of using the New Testament against Christians
would not apply in disputes with Muslims, and if Jews invoked a verse from the Gospels to
prove the eternity of the Torah, it might have implied that they accepted the authority of that
verse. Additionally, if a Jewish scholar was writing for an audience of his own coreligionists in
order to strengthen their faith in the eternity of the Torah, that writer might try to show that
Scripture itself promises that the laws would be in effect for eternity. In this case as well, a verse
from the Gospels would not have the power to prove that, as Jews did not accept the authority of
the New Testament. Therefore, Jewish polemicists would not have quoted Matthew directly

when arguing for a Muslim or Jewish audience. Nevertheless, it is likely that they did not want to

225 The Polemic of Nestor, vol. 2, 36.
226 See Berger, The Jewish-Christian Debate, 312, and Bousek, “The Abrogation,” 35 n. 35, for some examples.
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abandon completely the powerful imagery of the eternity of heaven and earth, especially if that
imagery had become a standard feature of arguments against abrogation due to its efficacy in

disputes with Christians.

Perhaps we can explain the constant mentions of heaven and earth in this way; that
association had become such an important element of the Jewish response to challenges to the
Torah’s eternity that it was used even when the New Testament source could not be cited. If true,
this can explain why Saadya himself, in his commentary to Genesis, only uses the heaven and
earth imagery to describe God’s promise that the Torah would not be abrogated, eschewing the
other proofs he uses in Beliefs and Opinions, proofs which utilize actual biblical citations.
Perhaps he is simply echoing, in brief, a common way to refer to the Torah’s immunity to naskh
without spending too much time citing verse after verse. This might also help us understand why,
in Beliefs and Opinions, Saadya felt the need to construct a syllogism and force the verses from
Jeremiah into it. He surely knew that no verse in the Hebrew Bible explicitly uses the eternity of
heaven and earth in describing the permanence of the laws,??’ but if there was this tradition to
mention heaven and earth as a rejection of naskh, perhaps he felt that he could not simply ignore

it. So he did the best he could to work that imagery into an argument from Scripture, resulting in

227 Strangely, Sabine Schmidtke seems unfazed by references to biblical verses which invoke the eternity of the
heaven and earth as a model for the eternity of the Torah. She notes that there is no verse which reads exactly as
quoted in the Muslim sources she analyzes, but she does point to various verses to which these references could, she
contends, plausibly allude. See Schmidtke “Abi al-Husayn al-Bast1,” 569, where she writes that this imagery “is
frequently employed in the Bible to designate the eternal validity of the Mosaic law.” The article she co-authored
with Camilla Adang makes a similar claim; see “““Mu‘tazili Discussions,” 711. However, the verses she offers as
examples simply do not contain this imagery. The closest verse she quotes, appearing in both articles, is Exodus
20:11, which reads “honor your father and mother in order that your days be lengthened on the land which the Lord
your God gave you.” There is no mention of heaven here at all, and the reference to land, adamah in this case, is not
part of a comparison to the permanence of that land. Additionally, this verse refers to a particular commandment,
honoring one’s parents, not the Torah as a whole. The other verses cited in those articles, Exodus 31:16-17 and
Deuteronomy 4:2, have even less of a connection to this imagery.
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his assertion that since the Jewish people will last forever, the law of that people must last

forever as well.

We may be able to go further in reconstructing the history of this comparison to heaven
and earth. The verse from Matthew would not have been citable in many cases, as described
above, but there is reason to believe that Jews actually did look for a verse in the Hebrew Bible
which used the imagery of heaven and earth to describe the eternity of the laws of the Torah.
There is some evidence that the verse on which some may have settled was the one used by
Maimonides in his third principle of enumeration, Deuteronomy 11:21. That verse describes the

228 “in order that your days and the days of your

reward for obeying God’s commandments,
children be increased on the land that God swore to your ancestors to give to you, as the days of
the heavens on the earth.” This passage can be interpreted in several different ways, though there
is a strong tradition that the promise is longevity for individuals; “in order that your days...be
increased” means “in order that you will live a long life.”??° However, another plausible
explanation of this verse is that if the Israelites obey God’s commandments, they will maintain
their dominion in the Land of Israel as long “as the days of the heavens on the earth.” Saadya

himself implies this interpretation in Beliefs and Opinions, when, while not in the context of

naskh, he quotes Deuteronomy 11:21. He goes on to explain that since the Jewish people sinned,

228 There is a traditional interpretation of this verse that assumes this is the reward specifically for the commandment
to place a mezuzah on one’s doorpost, the commandment referenced in the previous verse, 11:20; see, for two
examples, Babylonian Talmud, Shabbat 32b and Kiddushin 31a. However, not all talmudic interpretations think
11:21 is so limited; for instance, Babylonian Talmud, Berakhot 8a cites this verse in a way which seems to imply
that it is the promised reward for generally keeping to God’s instructions.

229 All three talmudic references in the previous note seem to interpret it this way. Maimonides himself, in a letter,
actually uses this verse to show that obeying the commandments leads to long life; see Igrot, ed. Shailat, 268. And
even though this is a rabbinic interpretation, it seems Qirqisani was convinced of it as well; see Kitab al-Anwar,
272-273. If this interpretation is correct, then the reference to “the land that God swore...to give to you” might
imply that this reward of longevity would only apply to those living in the Land of Israel. The talmudic passage on
Berakhot 8a assumes this caveat, as it records that the Palestinian sage R. Yohanan was surprised to hear that there
were elderly people in Babylonia.
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“their state expired and their kingdom ended [ingadat dawlatuhum wa-zala mulkuhum).”?*® This
interpretation might be useful in disproving the abrogation of the Torah, as it would imply that
the Torah could last forever; the Jewish people will remain in the Land as long as the
commandments are kept properly, and that could last as long “as the days of the heavens on the

carth,”23!

There are actually indications that this verse did have a history of getting conscripted into
the fight against naskh. First, Saadya himself may reference it in his commentary to Genesis.
While he does not directly quote any verse when he invokes the eternity of heaven and earth, he
uses a strange formulation. He does not mention “the heavens and the earth,” but rather “the
heavens on the earth [al-samawat ‘ala-I-"ard].” That is not a common way of expressing this,
and brings to mind the formulation of that verse in Deuteronomy, “as the days of the heavens on

the earth.”

Additionally, al-Bagqillani’s argument in Kitab al-Tamhid might demonstrate that he
heard Deuteronomy 11:21 used in this context. We have seen that he begins the section on
scriptural denials of naskh with a non-existent biblical quotation which mentions heaven and
earth. He offers a few responses, one of which consists of challenging the authenticity of that
quotation. Echoing a common Muslim claim, he asserts that the Torah has been subject to an
untrustworthy transmission history; it does not have, in the terminology of Islam, a reliable
tawatur.>3* Therefore, he contends that Moses probably never actually uttered this statement that

the Torah will never be abrogated. Al-Baqillani goes on to say that Jews who do not lie about

230 Ha-Nivhar, 253.

1 Of course, as we will explore shortly, since this verse seems contingent on the commandments being followed, it
does not truly refute the notion that they could be abrogated.

232 For more on Muslim challenges to the tawatur of Jewish Scripture, see Lazarus-Yafeh, Intertwined Worlds, 41-
47.

182



their Scripture will admit that the quotation in question is actually “if you follow me in what I
have commanded you and what I have prohibited from you, your kingdom [mulkukum] will be

established like the heavens and the earth are established.”?33

Adang dismisses this quotation as equally inaccurate, and suggests that al-Baqgillant
favors this one simply because it does not disprove abrogation in the way the first quotation
did.?** Al-Bagqillani does scoff that there is nothing in this new formulation which would
preclude naskh, so it does fit his polemical purposes better. That does not mean, however, that he
invented it. As it happens, this quotation is not terribly far from Deuteronomy 11:21 even if, as
Adang is correct to note, the exact phrasing does not appear in the Bible. It is not too great a
jump from a guarantee that the Israelites will remain in the Land of Israel as long as “the days of
the heavens on the earth” to a promise that their “kingdom will be established like the heavens
and earth are established.” Recall Saadya’s interpretation of this verse, in which he states that
due to the sins of the people, “their kingdom ended.” This might suggest that al-Baqillant was
aware that his first quotation was inaccurate, and also that he had heard Deuteronomy 11:21

mentioned in refutations of naskh.

To return to Saadya, briefly, there is good reason for him to have decided against using
this verse. Al-Baqillant himself, assuming that he was thinking of Deuteronomy 11:21, remarked
that it does not exclude naskh, and while he does not explicate that, we can easily understand his
claim. The verse indicates that if the Jewish people obey the commandments, they will remain in
the Land as long as the heavens are on the earth. This would indeed imply that in such a case, the

commandments would also last forever, and so might be a good choice for countering claims of

233 Al-Bagqillani, Kitab al-Tamhid, 179-180.
234 Adang, Muslim Writers, 212.

183



abrogation. However, it also implies that if the commandments are not obeyed, the Jews would
not remain on the Land. Saadya himself uses this verse as an example of a promise that is
contingent; if the people sin, their dominion in the Land will end.?*> In that case, would the
commandments still be permanent? The verse does not absolutely deny that they would, but it
certainly does not exclude the possibility that they could be abrogated. Perhaps for this reason,

Saadya purposely avoided it, even while he maintained the imagery of heaven and earth.

However, despite the above problem with deploying this verse against naskh, it was
definitely used in this way by at least one Jewish polemicist, albeit one living in a different era
and different environment. This represents, in addition to my interpretations of Saadya’s specific
formulation of “the heavens on the earth” and of al-Baqillani’s second quotation, another piece
of evidence that this verse Maimonides quotes in our principle had been adopted as a prooftext
against naskh. In late thirteenth-century Catalonia, Solomon b. Abraham ibn Adret (Rashba)
wrote his Treatise on the Ishmaelite, a response to a Muslim polemical work, probably by ibn
Hazm, that had been shown to him.?*¢ In addressing the claim of abrogation, ibn Adret twice
cites Deuteronomy 11:21. First he simply alludes to it in an argument similar to Saadya’s in the
commentary to Genesis. Ibn Adret explains that abrogation of a law might be possible if there is
no accompanying statement that it will not be abrogated. But if “a particular law or a particular
Torah” is said to be in effect “generation after generation, ‘as the days of the heavens on the

earth,’” that law or that Torah cannot be abrogated. He then explicitly invokes this verse when he

235 See above, 182, n. 128.

38 While Ma’amar ‘al Yishmael was almost certainly written by Rashba, there is a view that it was not. For this
opinion see Moshe Zucker, “Birurim be-Toledot ha-Vikukhim ha-Datiyyim she-ben ha-Yahadut ve-ha-Islam,” in
Sefer Ha-Yovel le-khevod Aharon Kaminka (Vienna: 1973), 41, note 1 [Hebrew section]. For a defense of the view
that this work was indeed written by Rashba, see Roth, “Forgery and Abrogation,” 222-226, as well as Martin
Jacobs, “Interreligious Polemics in Medieval Spain: Biblical Interpretation between Ibn Hazm, Shlomoh ibn Adret,
and Shim‘on ben Semah Duran,” in Gershom Scholom (1897-1982): In Memoriam, Vol. 2, ed. Joseph Dan
(Jerusalem: Hebrew University of Jerusalem, 2007), 46-49.
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says that God has indeed made such a promise about the Torah of Moses. Aside from referencing
the common biblical phrase “eternal law [hugqat olam] for your generations,” which we have
seen Maimonides himself quote for this purpose in Mishneh Torah, he cites Deuteronomy 11:21
almost in full.?37 It is possible that ibn Adret himself selected this verse as a prooftext, without
having seen it anywhere else. However, it seems more likely that he was drawing from previous
responses to naskh, and his use of this verse shows that there may have been a tradition among
Jewish apologists to cite Deuteronomy 11:21 in this context. While al-Bagqillant is correct to note
that it does not actually preclude naskh, of all the verses in the Torah, this one comes the closest
to comparing the eternity of the Law to the eternity of heaven and earth. If Jews engaged in
interreligious polemics wanted to conscript a verse from the Hebrew Bible to use in this way,
Deuteronomy 11:21, the verse quoted in Maimonides’ third principle of enumeration, would

have been their best choice.

Conclusion

It should be evident that Maimonides’ discussion of temporary commandments draws heavily
from the extensive tradition of the Muslim-Jewish debate on naskh. Maimonides’ reference to
the power of the Sinaitic revelation in establishing the Torah’s eternity, as well as the verses he
cites, should call to mind Jewish responses to the accusation that the Torah has been abrogated.
As Saadya did, he mentions Deuteronomy 33:4, which refers to the Torah an “inheritance,” and

also like Saadya, he pivots from there to the heaven and earth imagery.?*?

237 See the edition of the Ma amar ‘al Yishmael in Joseph Perles, R. Salamo b. Abraham b. Adereth: Sein Leben und
seine Schriften (Breslau: 1863), 23-24 in the Hebrew pagination. The citation of this verse reads “in order that your
days and the days of your children be increased on the land, etc., as the days of the heavens on the earth.”

238 Saadya seems to separate them, treating the “inheritance” verse and the heaven and earth imagery as two distinct
proofs for the eternity of the Torah. Maimonides, on the other hand links the two. The Torah is an inheritance, “and
what is called ‘inheritance’ is something that lasts throughout the generations, as He said ‘as the days of the heavens
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It is possible to downplay, at least somewhat, these connections to naskh literature.
Perhaps he is merely borrowing some arguments from the debate over abrogation because they
are similarly useful for establishing his primary concern in this principle; demonstrating that the
613 commandments do not include any temporary laws. Again, the surface meaning of
Maimonides’ statement here is not related to naskh. For instance, Deuteronomy 33:4 is the verse
the Talmud uses to prove that there are 613 commandments, so Maimonides seems to simply be
arguing that the taryag must not include any temporary ones, since the biblical basis of there

being 613 commandments calls them an inheritance.

However, given the relevance of naskh to a discussion of temporary commandments, it
seems more likely that he was purposely addressing that issue, even if his chief purpose here is to
argue against previous commandment enumerators who, he thought, counted temporary
commandments. In other words, there is significance in his borrowing these proofs from
previous works on naskh. It is no accident that he appealed to Sinai here in the way that he did in
the Epistle to Yemen, nor is it a coincidence that he employs the heaven and earth imagery, so
common in the debate about the Torah’s abrogation, and cites the Torah referring to itself as an
“inheritance.” Temporary commandments were firmly linked to the issue of naskh, with some
Muslim writers conceiving of abrogated laws in Islam as always having been intended as
temporary. Maimonides’ discussion of the seven nations in positive commandment 187, and its
similarity to ibn Hazm’s work on naskh, further indicates that Maimonides’ conception of

temporary commandments was not unrelated to naskh. And considering the state of the

on the earth.”” It is possible, though not absolutely necessary, to read Maimonides as using Deuteronomy 11:21 to
prove, not that the Torah is eternal, but that an inheritance lasts forever. In other words, the two verses, 33:4 and
11:21, need to be used together. In any event, despite this possible difference, the relationship to Beliefs and
Opinions should be clear.
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ubiquitous debate on abrogation in Jewish sources, whether in pushing back against Islamic
polemics or in writing about different camps within Judaism, the question of naskh could not be
ignored. This does not mean that Maimonides specifically wrote this principle in order to deal
with naskh. He probably set out to write it for the purpose he mentions explicitly, to show that
the 613 commandments only include permanent laws. But he could not ignore the implications
of his work in this principle. In bringing up the concept of temporary commandments, he had to
at least offer an implicit argument against naskh.?** By showing that they do not belong in the
613 commandments, which comprise the extent of the “principal Law-giving” at Sinai, he tacitly

rejects the idea that Judaism contains abrogated laws.

239 This connection between abrogation and temporary commandments was not significant only in the Muslim
world. Maimonides’ Provengal contemporary, Jacob b. Reuben, includes a denial of the Christian notion that the
laws of the Torah had expired in the second chapter of his polemical work against Christianity. In the course of his
argument, Jacob feels the need to bring up the issue of temporary commandments like the order to “construct a
tabernacle” (Exodus 26:1). Those cases are different, he says, because they were obviously commanded to be carried
out immediately. Additionally, given our discussion of anti-abrogation biblical prooftexts, we should note that Jacob
offers only two verses as proof that the Law is permanent, Jeremiah 33:25 and Isaiah 59:21. The proof from the
former verse is predicated on a comparison between the commandments and the heavens and earth. See Jacob b.
Reuben, Milhamot ha-Shem, ed. Judah Rosenthal (Jerusalem: Mossad ha-Rav Kook, 1963), 31.
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Conclusion: Rediscovering Revelation and the Benefits of Harnessing Usiil al-Figh

Why did Maimonides write Sefer ha-Mitsvot? The first chapter of this dissertation raised this
question, but after having analyzed the impact of Maimonides’ Islamic milieu on this work,
perhaps we are now in a better position to offer a further suggestion. In adapting some concepts
of usiil al-figh to his project, Maimonides demonstrates an interest in tracing the law back to its
original source in the Torah, an interest which may have played a part in motivating him to write
this work in general, and the introductory principles in particular. We will shortly explore this
possibility, but it is worth resetting the question of Maimonides’ motivations in order to

appreciate the implications of his adapting Islamic legal theory.

As discussed in chapter one, Maimonides himself explained his reasons for embarking on
this project in his introduction to the book. He states that he first wrote out his list of the 613
commandments as a handy method to guarantee the comprehensiveness of his great legal code,
Mishneh Torah, and then decided to expand it into a full treatise when he realized that his readers
would question the ways his choices differed from those of his predecessors in the field of
commandment enumeration. This explanation seemed to have satisfied his premodern readers, as
it went unchallenged for hundreds of years. The notion that a scholar of Maimonides’ stature
would devote considerable time and energy to identifying precisely which laws constitute the list
of 613 commandments to which the Talmud refers seemed wholly reasonable even to his fiercest
critics.! Nahmanides, who led the charge in critiquing Maimonides’ claims in Sefer ha-Mitsvot,
did not question the point of the work. Even as he opened by probing the degree to which one

should take seriously the Talmud’s specific sum of 613, Nahmanides closes his critique by

! While there were some medieval Jewish scholars who denied that the Talmud’s reference to 613 commands should
be taken literally (see above, 15-16), I have not found any premodern writer who questions why Maimonides
thought it worthwhile to write this work.
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listing the commandments which he claimed Maimonides forgot in order to make up for the ones
he thought Maimonides added incorrectly,? thereby ensuring that his own list contained exactly

613 commandments.

In the 20" century, readers of Sefer ha-Mitsvot began to question why Maimonides would
have bothered to write this work. Rabbi Yeruham Fishel Perla, in the introduction to his
breathtakingly expansive commentary to Saadya Gaon’s poem listing the commandments,
mentions that “many have asked” why medieval Jewish writers, Maimonides included, spent so
much time on commandment enumeration. After all, all laws are binding, whether or not they
happen to fit the criteria of the 613 commandments. Perla goes on to answer that anyone who
truly analyzes the works of these writers will see that “this question only comes from ignorance,”
since the very project of making sure that the number of commandments equals 613 considerably
affects the details of the legal system. After all, if one scholar thinks a certain law constitutes a
commandment and another scholar disagrees, the latter would need to fill in the resulting gap
with a different law, sometimes leading to counting something as a binding law which others
think is not. Perla gives the example of the Torah’s approval in Deuteronomy of eating meat
outside the context of sacrifices.? Saadya, the Halakhot Gedolot, and others count this as a
commandment, but all other medieval enumerators consider this to be a matter of permission;
one may eat meat for one’s own pleasure, but one is not commanded to do so. Perla thus explains

the important ramifications of counting the commandments—the process of doing so impacts

2 See Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 243-254 for the positive commandments Nahmanides adds, and
395-414 for the negative commandments.
3 For more on this issue, see below, 269, n. 115.
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decisions about whether something is binding or not and impacts the very substance of

halakhah.*

It may be accurate to state that certain disagreements between enumerators constitute
disagreements about whether something is a law or not, but many such disagreements simply
reduce to questions about what types of laws may be counted among the 613. For example,
Maimonides takes previous enumerators to task for counting the recitation of the book of Esther
on the holiday of Purim as a commandment. Yet he does not mean to say that this recitation does
not represent a binding law, he simply thinks it does not belong in the list of 613 because it is not
a biblical commandment. Those who do count it would also classify it as a rabbinic, and not
biblical, law, but would argue that it still merits a place on the list.” It is hard to find a real legal
disagreement here; the question of whether megillah recitation deserves mention in the count of
613 commandments would seem to have no actual legal consequences. Perla might respond that
there are ramifications elsewhere since, if one were to subtract the commandment of megillah
recitation, it would be necessary to add another commandment, potentially leading to counting

something as legally binding when it would not otherwise be seen as such.

Yet, even if we accept Perla’s argument, the best it can do is explain some legal
ramifications of commandment enumeration once undertaken. It is unlikely that Maimonides, or
anyone else, would initially set out to use the medium of listing commandments as a vehicle for
expressing legal disagreements. While it is true that the pressure of reaching a specific number of
commandments could have influenced medieval writers in deciding whether something

constitutes a binding law or not, that does not mean that the genre of commandment enumeration

4 See Perla, Sefer ha-Mitsvot la-Rasag, 56-57.
3> See above, 108-109.
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itself was undertaken for the purposes of making legal arguments. Those arguments would likely
have been made, at least explicitly, on the merits of the case in question and by summoning

evidence from the Talmud and other legal sources.b

So we are left with our original question: why did Maimonides write this book? As
mentioned in chapter one, Maimonides’ own stated reasons do not truly suffice. Friedberg’s
point that compiling a list of the 613 commandments would not actually have helped
Maimonides ensure that Mishneh Torah covered the entirety of the law is undoubtedly correct.’
And Halbertal’s argument that an intellectual “riddle” like deciding which of the many laws in
halakhah deserve to be counted as commandments would not have been enough to inspire
Maimonides to compose this work without another reason certainly rings true.® We have seen
both Halbertal’s and Friedberg’s suggestions as to why Maimonides penned Sefer ha-Mitsvot,
but having explored the ways Maimonides adapts some elements of usii/ al-figh, I now wish to
put forth another explanation. I do not mean to exclude any other reason Maimonides may have
decided to write this work, as there were likely a number of factors which contributed to his

feeling this project to be a necessary undertaking. I intend, rather, to contribute to a more

% On the other hand, see above, 24-25, for Friedberg’s contention that Maimonides wrote Sefer ha-Mitsvot in large
part to introduce belief in certain theological tenets into the legal system. However, as I remarked there, it seems
unlikely that Maimonides would have gone to the effort he did in writing this work for the sake of a few
commandments, so Friedberg’s suggestion should not be seen as the key to Maimonides’ motivation in composing
Sefer ha-Mitsvot. Additionally, the commandments to which Friedberg refers are themselves mentioned in the
Talmudic passage about the 613 commandments, so using the genre of commandment enumeration to make the
legal argument that these beliefs are binding would make sense in this case. In other words, the evidence from the
Talmud that these are commandments comes in the form of the passage about 613 commandments. Using
commandment enumeration to make a legal argument about other laws, like eating meat for pleasure, would not be
as effective.

7 See above, 24.

8 See above, 22.
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complete understanding of the nexus of motivations which drove Maimonides to enter the fray of

commandment enumeration.

By the time Maimonides was active, while Jewish biblical exegesis was flourishing, legal
biblical exegesis had effectively ceased, at least for the Rabbanite majority of which Maimonides
was a leading member. As far as the law is concerned, the Talmud had already provided the last
word on how to interpret the Torah. When medieval Jewish scholars, Maimonides included,
wrote responsa on legal matters, they rarely cited biblical verses, instead focusing on rabbinic
sources. It would not be much of an exaggeration to say that the text of the Torah itself had
become essentially irrelevant to legal discussions. In matters of law, the meaning of the Torah
had been decided centuries before Maimonides was alive. That is not to say that legal
deliberation had ceased. On the contrary, the Jewish legal debate in the 12% century was as
robust as it had ever been, but that debate was almost exclusively concerned with interpreting the

Talmud and other rabbinic sources.

In a number of his works, Maimonides stresses the primacy and importance of the
Mosaic revelation and the record of that revelation as manifested in the text of the Torah.’
Against the aforementioned trend to sideline Scripture in legal contexts, Maimonides applies his
emphasis on Moses’ prophecy to his legal works as well. Mishneh Torah consciously avoids
citing rabbinic sources but persistently quotes verses from the Torah as prooftexts, thereby
reversing the relative places of the Talmud and the Bible in legal discourse, foregrounding the

Torah and hiding the rabbinic sages.'® Sometimes, he will even cite a verse that is not explicitly

? See above, 143, n. 31.

10°Of course, Maimonides will often codify a law by directly copying the formulations of the Talmud, but he does
not, with some exceptions, quote the rabbi who says it or even mark it as a quote at all. His citations from the Torah,
on the other hand, are framed unmistakably as quotations, often introduced by “as it says [she-ne ‘emar].”
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cited by the Talmud as a prooftext. For example, to bolster his statement that it is a
commandment to mourn the death of one’s relatives, he cites Leviticus 10:19, “if I had eaten the
sin-offering today, would it have been good in God’s eyes?”!! The quote is from Aaron’s
question to Moses in the aftermath of the deaths of the former’s sons Nadab and Abihu, when
Aaron and his remaining sons did not eat of the sacrifices brought to the Tabernacle. Moses
confronts them for shirking their responsibilities, and Aaron responds that it would be
inappropriate to go about his regular duties so soon after his sons’ deaths. The Talmud never
cites this as a source for a commandment to mourn,'? and Maimonides’ commentators struggle to
figure out how and why Maimonides is reading this as a prooftext for the law about mourning.'3
This represents an illustrative model of the exegetical element which Maimonides weaves into
Mishneh Torah.'* 1t also underscores Maimonides’ determination—perhaps even desperation—
to have the text of the Torah brought to bear on matters of halakah, even if that means
Maimonides has to adduce scriptural citations not mentioned by the Talmud in its discussion of

the topic in question.

Sefer ha-Mitsvot goes further, not only embedding quotations from the Torah in its
codification of the individual commandments, but, in its introductory principles, explaining how
one should go about mining the scriptural text to uncover commandments. Maimonides goes to
great lengths to explain how to read the Torah—from understanding the difference between a

law explicitly stated in the text and one which the rabbis derived through giydas, to recognizing

' Mishneh Torah, Hilkhot Evel 1:1.

12 See, though, the commentary of David ben Zimra (Radbaz) for a reasonably plausible explanation for how
Maimonides read a talmudic passage in Babylonian Talmud, Zevahim, 100b—which quotes this verse—in a way
which steered him toward citing it in this context.

13 See, for example, Yosef Karo’s Kessef Mishnah commentary to Hilkhot Evel 1:1.

14 For more on the exegetical contributions of Mishneh Torah, see Twersky, Introduction to the Code, 176-187, and
passim.
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when a command in the Torah was meant to be temporary, or general, or merely a reason for a
law and not the law itself. He expounds on the meaning of an imperative in the Torah,
demonstrating in the fifth principle that it does not necessarily indicate a command and warning
in the eighth principle that a prohibition can be easily confused with a negation. Again, for
Rabbanites, this would not have been important, at least form a legal standpoint, as the Talmud

had already decided all these questions with regard to specific laws.

Maimonides constantly portrays his disagreements with his predecessors as arguments
about how to read the Torah, rather than as disputes about the law itself.!> For example, in the
fifth principle, he accuses his counterparts of thinking that if the Torah phrases something as a
prohibition, it belongs in the count of 613. Yet, he argues, these passages often represent reasons
for previously stated commandments, not separate commandments. He triumphantly concludes
his principle by taunting his predecessors, remarking that if one were to ask them what these
phrases actually prohibit, they will have no answer. He must, however, have known that they
may indeed have had an answer, as Nahmanides works to show in his critique of this principle.
The dispute, in truth, does not boil down to a quarrel about how to read the Torah. Instead, it
centers on a disagreement about how to understand the rabbinic passages which interpret these
verses; do the rabbis treat them as introducing new laws or not?'® Maimonides, though, frames
this as a disagreement about how to interpret the Torah itself, shunting aside the more legally
relevant questions of interpreting the Talmud and keeping the focus squarely on how the text of

the Mosaic revelation informs our understanding of the law.

15 See above, 96, n. 140.
16 See Nahmanides, Sefer ha-Mitsvot, ed. Chavel, 67-79, for Nahmanides’ discussion of the rabbinic sources.
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Maimonides may have been so concerned with preserving the place of the Torah in legal
discourse in order to demonstrate that Rabbanites too, and not only Karaites, saw Scripture as
important to praxis. Additionally, this may be yet another function of Maimonides’
aforementioned tendency to emphasize the greatness of Moses and his prophecy whenever
possible. Maimonides could have been driven by one or both these factors, factors which might
be related to each other in any event, or there could have been other reasons leading him to
continuously look to the Torah in his legal expositions. Whatever the reason, it is interesting to
note how he ends up connecting the substance of the commandments to the scriptural text. The
Talmud does not self-consciously address why it interprets the Torah the way it does in most
cases, and certainly does not discuss this issue as systematically as Maimonides would probably

have appreciated.

So, if the rabbis themselves do not provide an adequate guide to extracting law from the
text of the Torah, where could Maimonides have found one? As luck would have it, he lived in
the Islamic world of the twelfth century, a world in which usil al-figh represented an important
religious science. Muslim legal theorists who engaged in its study were dedicated to explaining
how to move from point A—the sources of the law such as the Quran and sunna—to point B—
the details of positive law.!” In the course of their writings, they offered directives on how to
establish a source’s authority, how to weigh various sources in relation to each other, how to

interpret sources, and, in the case of giyas, how to evaluate the power of interpretation itself.

17 One can reasonably question whether the science of usil al-figh always truly acted as a guide to deriving news
law from of these sources, or if it provided a post facto justification for laws already established (as Maimonides
seems to have been doing in the introduction to Sefer ha-Mitsvot), or some other option. For more on this, see
Jackson, “Fiction and Formalism,” and throughout the presentation of the discussions at the ALTA conference in the
same volume, 385-429. This question does not truly bear on our discussion though, since what interests us is the
function that usil al-figh was said to have by its exponents; namely, providing directives for evaluating and
interpreting the sources of the law for the purpose of legislation.
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Maimonides, it seems, found this model useful. As emphasized in the third chapter of this
dissertation, he did not simply transfer the rules of usii/ al-figh to his own project, but adapted
them in creative ways. Nevertheless, a reader familiar with the techniques and tools of Islamic

legal theory will recognize their marks on Maimonides’ introductory principles of enumeration.

To return to Maimonides’ motivation in writing Sefer ha-Mitsvot, his use of usil al-figh
seems to show a desire to link law to revelation. The emphasis on revelation is key here.
Maimonides is not employing elements of Islamic legal theory to construct law, as he excludes
many binding laws from his count; rather, he is using them to identify commandments. This
leads us back to Friedberg and Halbertal; if Sefer ha-Mitsvot is not a book of law, per se, what is
the point of it? Why play this game of picking out the laws which make up the count of 613? The
answer to that may lie in Maimonides’ constant revisiting of the text of the revelation. The 613
commandments seem to represent the units of legal revelation to Moses. True, there exist other
laws, but while they may be obligatory, they are not revelatory. Sefer ha-Mitsvot represents
Maimonides’ attempt at uncovering the substance of the Mosaic revelation at Sinai, a task he
would certainly have found worthwhile. And he seems to have gone about this task, at least

partially, with the aid of some tools adapted from the Islamic science of usil al-figh.
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Appendix A: An Edition of the Introduction to Sefer ha-Mitsvot

Previous Editions

This edition of the Judeo-Arabic text of Maimonides’ introduction to Sefer ha-Mitsvot is derived
from twelve of the earliest complete, or nearly complete, manuscripts of the introduction listed in
the catalog of the Institute for Microfilmed Hebrew Manuscripts (IMHM) at the National Library
of Israel (NLI). It improves on the two currently available editions of this work in terms of the
accuracy of transcription, the number of manuscripts consulted, and the more appropriate weight
given to the Oxford manuscript described below. It also begins to broadly identify two scribal
traditions in copying this work, though more work needs to be done to complete a full stemmatic

analysis. We will return to this in the descriptions of the manuscripts consulted.

A survey of the two publications of the Judeo-Arabic text of Sefer ha-Mitsvot reveals the
need for a new edition. The first, edited by Moise Bloch and published in 1888, made use of
three manuscripts, one at the Oxford Bodleian library, one in the Royal Library of Berlin (now
known as the Berlin State Library), and one from the Séminaire Israélite de Paris. Bloch also
relates that he consulted a manuscript from the library of Baron David Guenzburg in Paris,
which, he reports, “almost always corresponds to that of the Seminary.”! Bloch provides
citations from library catalogs of Oxford and Berlin, respectively, and according to these
citations, he used Oxford, Bodleian Library, MS. Poc. 239% and Berlin, Staatsbibliothek, MS. Or.

Qu. 575.3 Both of these also feature in this new edition, and information about each appears in

I Bloch, Le Livre, XXiX-XXX.

2 See Catalogue of the Hebrew Manuscripts in the Bodleian Library, ed. Adolf Neubauer (Oxford: Clarendon Press,
1886), vol. 1, column 176, no. 858.

3 See Verzeichniss der hebreeischen Handschriften, ed. Moritz Steinschneider (Berlin: 1878), 69, no. 102. There
seems to be some confusion regarding the Berlin manuscript Bloch uses. He simply refers to it as “un ms. de
Berlin,” and notes its location in Steinschneider’s catalog. His citation from that catalog points to MS. Or. Qu. 575,
and that manuscript does match the textual variants he quotes from his Berlin manuscript. Nevertheless, Mordechai
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the section below describing the manuscripts consulted. As for the manuscript from the
Séminaire Israélite de Paris, Bloch seems to refer to a manuscript currently in the library of the
Alliance Israélite Universelle.* Bloch likewise does not identify the Guenzburg manuscript,
though he remarks that he finds it similar to the Paris manuscript and assumes they represent two
copies of the same source. The Guenzburg collection, now housed at Moscow’s Russian State
Library,’ contains several manuscripts of the Arabic text of Sefer ha-Mitsvot according to the
NLI catalog, though I did not have the opportunity to look at these to determine which, if any,
Bloch used. As discussed below, we can reasonably consider the Oxford manuscript the most
important extant manuscript. Nevertheless, since we have access to many other ones today,
relying only on the few manuscripts Bloch uses does not provide the best chance for an accurate

edition of the text.

The other available edition of the Judeo-Arabic text of Sefer ha-Mitsvot, compiled and
edited by Joseph Kafih, improves on Bloch’s text. Kafih published his version in 1971, primarily

basing it on a manuscript copied by his ancestor in 1492 and passed down in the family for

Cohen writes that Bloch’s Berlin manuscript “may be” a different one, Staatsbibliothek, MS. Or. Qu. 684; see
Cohen, Opening the Gates, 516, n. 2. Additionally, the catalog of the NLI, in its entry for a different manuscript
(Jerusalem, National Library of Israel, MS. Heb. 8°5234), reports that that one is a copy of MS. Or. Qu. 684—the
one to which Cohen refers—made for Bloch’s use in compiling his edition. I have not yet been able to review MS.
Heb. 8°5234 to see which Berlin manuscript it actually follows, but the evidence I have seen all indicates that
Bloch’s Berlin manuscript is MS. Or. Qu. 575, not MS. Or. Qu. 684. Again, his citation of Steinschneider’s catalog
points to the former, as does the text he attributes to it. Also, Bloch remarks that the Berlin manuscript is missing the
beginning of the introduction, a description matching MS. Or. Qu. 575, whereas MS. Or. Qu. 684 contains the entire
introduction.

4 Paris, Alliance Israélite Universelle, MS. 32. See Moise Schwab, “Les Manuscrits et les Incunables Hébreux de la
Bibliothéque de 1'Alliance Israélite,” REJ 49 (1904): 275. The NLI catalog states that this is a copy of the Oxford
manuscript, but Bloch writes that only the sections originally missing from the Paris manuscript were copied and
then added to the manuscript by B. Goldberg; see Bloch, Le Livre, xxx, n.1. Goldberg writes about receiving this
manuscript and his desire to fill in its lacunae in accordance with the Oxford manuscript in Ha-Magid, Wednesday,
October 9, 1861, 254.

5 For more on this collection, see Benjamin Richler, “Microfilming the Baron Guenzburg Collection of Hebrew
Manuscripts in the Russian State Library in Moscow,” Judaica Librarianship 8.1-2 (Spring, 1993-Winter 1994):
142-144.
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almost five hundred years.® Kafih writes that he did consult other Yemenite manuscripts of Sefer
ha-Mitsvot in his possession, but he did not find any variants of sufficient significance for him to
mention individually. He also occasionally cites Bloch’s text when it differs from his own,
though he dismisses Bloch’s work as being full of “mistakes which stemmed from misreadings
of the manuscript.” Additionally, Kafih mentions variants from the Oxford and Berlin
manuscripts quoted in Bloch’s apparatus, even as he registers particular displeasure with the
former, remarking that the Oxford manuscript is replete with “mistakes and errors, and most

variants Bloch cites are simply inaccuracies.”’

Shortly after Kafih’s edition appeared, Joshua Blau reviewed it.® In that review, he
welcomes the publication of a new edition given the inadequacies of the first, specifically noting
that Bloch often mistakenly “corrected a large number of ‘deviations’ from literary Arabic.”
Additionally, as Kafih did, Blau expresses disappointment with the transcription errors in
Bloch’s text. Nevertheless, he takes Kafih to task for citing variants from that edition without
consulting Bloch’s manuscripts themselves, thereby transferring those mistakes from Bloch’s
text to Kafih’s.!? This represents an especially frustrating element of Kafih’s edition. As much as
he decries Bloch’s carelessness, Kafih relies entirely on Bloch when evaluating the manuscripts
used in that earlier edition; he did not look at them himself. Neglecting the manuscripts leads not
only to the problem Blau mentioned, Kafih’s preservation of Bloch’s errors, but it also means

that Kafih cannot offer true evaluations of them. This becomes important when, as mentioned

¢ Jerusalem, Joseph Kafih, MS. 66.

" See Sefer ha-Mitsvot, ed. Kafih, 11 [introductory pagination].

8 Joshua Blau “A New Edition of Sefer ha-Mitsvot” [Hebrew], Leshonenu.: A Journal for the Study of the Hebrew
Language and Cognate Subjects 37.4 (1973): 291-302.

% Blau sees this as characteristic of Judeo-Arabic scholarship in Bloch’s time, though he gives Bloch credit for
grasping the idiosyncrasies of Judeo-Arabic better than his contemporaries generally did.

10 See Blau, “A New Edition,” 292.
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above, he disparages and dismisses the Oxford text. Since my edition of the introduction

prioritizes that manuscript, it is worth addressing Kafih’s concerns.

Kafih’s undeniable expertise in Judeo-Arabic literature means that his readers would be
forgiven for accepting his judgement, but Kafih’s impression of this manuscript is filtered
through Bloch’s text, leading Kafih to underestimate the Oxford manuscript’s importance. Aside
from improperly relying on Bloch for the text of this manuscript, Kafih also sometimes
misinterprets Bloch’s apparatus and attributes formulations to the Oxford manuscript which
Bloch did not intend. An example of this appears in just the second reference to this manuscript
in Kafih’s edition. In the section in which Maimonides describes how he settled on the structure
of Mishneh Torah, he writes the phrase, as Kafih presents it, “al-peraqim aleti fi tilka-l-jumla,”
and Kafih notes that the Oxford manuscript has the masculine aledhi instead of aleti.'! However,
had he looked at that manuscript himself, he would no doubt have seen that it unmistakably reads
aleti. His confusion seems to have come from a reading of Bloch’s edition. On this phrase, Bloch
notes a textual variant of aledhi here, though he neglects to identify the manuscript in which that
word appears.!> Apparently, Kafih assumed Bloch was referring to the Oxford text, perhaps
because Bloch’s previous note marked a variant from that manuscript. As it happens, of all the
manuscripts I consulted, only the Oxford manuscript and Kafih’s manuscript have aleti.'? In fact,
according to my preliminary findings below, Kafih’s manuscript appears to belong to the same
scribal tradition as the Oxford one does. Of course, that fact itself does not speak to the accuracy

of the Oxford manuscript, but if Kafih had looked at it himself and seen its similarities to his

' Sefer ha-Mitsvot, ed. Kafih, 4, n. 19 in the Judeo-Arabic notes.

12 Le Livre, ed. Bloch, 3.

13 In my text, I have chosen to use aledhi, siding with the preponderance of textual witnesses. Blau writes that he
would have selected alett, though he displays some ambivalence regarding this preference; see Blau, “A New
Edition,” 296-297, n. 64.

200



own, he might have altered his negative perception of the Oxford text. Moreover, Kafih’s
resolute allegiance to Yemenite manuscripts, particularly to those of his own family, means that
he instinctively undervalues textual evidence from other sources. The disregard Kafih displays
for the Oxford text, the only manuscript I have seen which is not written in Yemenite

handwriting, may stem from his favoring of the Yemenite tradition.'*

In his review, Blau credits Kafih’s edition as being “far superior to what had been
available,” yet he concludes that it leaves much to be desired.'> To demonstrate this point, Blau
goes so far as to offer an alternative presentation of the first few pages of the introduction to
Sefer ha-Mitsvot,'¢ correcting some of the errors made by Kafih and Bloch, submitting a more
precise account of the textual variants, and including references to his own grammar of Judeo-
Arabic when relevant.!” Blau’s assessment of Kafih’s work describes it well. It represents a
significant upgrade from Bloch’s publication, but it leaves the reader wishing for a still better

text. It is my hope that the following edition of the introduction begins to fill that role.
The Manuscripts

As mentioned above, this edition is compiled from twelve manuscripts, and generally speaking,
we can organize them into two groups of six. We can still find plenty of variation within each

group, and each manuscript will, at times, share a formulation with the other group and not with
the members of its own. However, overall, enough instances exist where the text splits between

these two groups, six manuscripts have one formulation and six have another, to allow us to

!4 Even if Kafih did not see the handwriting of the Oxford manuscript, since it was not among his collection of
Yemenite copies of Sefer ha-Mitsvot, his preference of Yemenite manuscripts would still work to the Oxford text’s
disadvantage.

15 Blau, “A New Edition,” 302.

16 Blau, “A New Edition,” 294-302.

7 Blau, 4 Grammar.
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preliminarily organize the manuscripts according to this division. Due to the lack of consistent
identifying characteristics for either one, I will simply refer to them as Group A and Group B.
What follows is a description of each manuscript, categorized according to which group of six it
belongs. Within each group, I have organized them chronologically, to the extent we can know
their chronological order, and I have labeled them with the shelf number and the microfilm
number at the IMHM. The initial Hebrew letter preceding the shelf number refers to the letter
representing the manuscript in the apparatus to the text of this edition. The orthographical notes
reflect my observations of the introduction in each manuscript; obviously, if we were to take the
entire work into account, we might obtain a better picture of these manuscripts’ respective

scribal features.

Group A

N Oxford, Bodleian Library, MS. Poc. 239 (IMHM 21619)'®

This manuscript contains 187 folios, with the actual text of Sefer ha-Mitsvot beginning on 8b.
From 2a-7a, it includes an introductory table of the commandments drawn as a grid made up of
individual squares, each containing the letter or letters corresponding to the number of the
commandment, with a few words of the Scriptural source for the commandment at the top of the
square. Starting at 185b, a different scribe takes over, and he marks the beginning of each
commandment with its number, contrary to the practice of the scribe who penned the majority of
this document. So, for example, on 185b, we find ...7°Xn NPN7X) 1°0NIHRI TOTROIR MILAIRY 3w,
whereas earlier in the manuscript, that initial number does not appear before the word X178

which begins each commandment. This manuscript, the only one I consulted not written in the

18 Because of the weight I am giving this manuscript, I will describe it in greater detail than the others I consulted.
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Yemenite style,'® presents orthographical features unique among the manuscripts used for this
edition. It uses > for both & and <, and it also does not differentiate between 3 and 2, both are
represented by 7. Additionally, it does not mark the dagger alif in <113, so while all the other
manuscripts consistently write 7787, this manuscript shows 777. Another uniqueness is its
marking of ¢ and z; this manuscript uses 1 for ¢ and 1 for z, while the rest of the manuscripts
have that reversed, with i for z and 2 for ¢. Furthermore, it is consistent in using © for ; a few
other manuscripts occasionally use ¥ like this, but this manuscript is the only one to do this for
every instance of 5. The other ones, either exclusively or predominantly, use ¥ for &,

According to the colophon written on the last page, this manuscript dates to 1277, making
it the earliest available textual witness to the introduction to Sefer ha-Mitsvot. The colophon
reads:

TAR TYD O DITANN 1NN 21T 200 W 11277 1R 1907 17 0w
TANT WIT AT RITY DL 2777 7 1127 1 PAI 12
9729827 1271 X3 72D A XW Rl 217X 27 I 101 R DDWnH
7°INY WO 3f 277 AN
After this, a note appears in the margin written in what looks like the same hand, though in a

more casual manner:

TPRUPR 2017 NP

AHPAR NIW °D
owh

The first page contains information about the ownership of this manuscript, though it is not
entirely legible.?’ At the top of the page, the name [...]w17> 72 9X1y appears, and farther down, a
longer inscription reads:

[...] 7 vnoap

[...] RA9RNY >TOR
[...]Jwo% 12 mpTx

19 The NLI catalog describes the script style as mizrahit.
20 In the following transcription, the symbol [...] represents text that is either cut off or illegible.
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[...] P%7 729 20
YWY 112702
[...]2w> wRA 7310
[..] w2723 0o
17°1 11°27°2 PRI

Since this inscription has only survived with significant lacunae, we cannot know the nature of
this manuscript’s relationship to Yehoshua ha-Naggid, if it indeed had such a relationship.
Nevertheless, the mention of Maimonides’ great-great-grandson in the record of this

manuscript’s provenance might give it some more weight.?!

2 Berlin, Staatsbibliothek, MS. Or. fol. 4215 (IMHM 1857)

Containing 165 folios, this manuscript is missing the beginning of the introduction. According to
its colophon, it was written in 1328 and, like all the other manuscripts aside from the Oxford one
described above, it is written in Yemenite script. It shares many of its orthographical
characteristics with all the other manuscripts I consulted, again, excepting the Oxford one. For
instance, > is used for & and 5 for ¢, 7 represents 2, and 3 is used for z while 3 is for ¢. As for
features it does not share with all the other Yemenite manuscripts, the scribe will sometimes
write ° for the final alif in 13», though he usually uses X. For 8, this manuscript usually uses 7

without any diacritics, and for 4, the scribe will sometimes write £ and sometimes 0.

] Berlin, Staatsbibliothek, MS. Or. Qu. 575 (IMHM 1735)
This, Bloch’s Berlin manuscript, consists of 162 folios. It is missing the beginning of the
introduction to Sefer ha-Mitsvot, and the first folio is comprised of a page from the introduction

to Maimonides’ Guide of the Perplexed. Per the NLI catalog, it dates from the fourteenth or

2! For more on Yehoshua, see S.D. Goitein, “The Twilight of the House of Maimonides” [Hebrew], Tarbiz 54.1
(1984): 67-104.
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fifteenth century. This manuscript, like the previous one in this section, uses both ¥ and © for 4,

and usually—though not always—marks & with 7 without diacritics.

n New York, JTS, MS. 6996 (IMHM 43272)
Consisting of 83 folios, this manuscript is dated to the fourteenth or fifteenth century by the NLI

catalog and begins with a table of the commandments. It uses % for & and 71 for 3.

° New York, JTS, MS. 6998 (IMHM 43274)

This manuscript contains 162 folios, and has several sections missing, including the beginning,
the end, and some pages in the middle. It uses ¥ and © interchangeably to refer to &, and
generally uses 17 without diacritics to refer to . The NLI catalog dates this manuscript to the

fourteenth or fifteenth century as well.

» Jerusalem, Joseph Kafih, MS. 66 (IMHM 32306)

This manuscript, upon which Kafih primarily based his text, consists of 123 folios. It was written
in 1492, though the first folio seems to have been written by a later Yemenite scribe. It contains
many marginal corrections in different hands, including, according to the notes in the NLI
catalog, Kafih’s own. It is missing part of the ninth introductory principle, and negative
commandments 49 to 65 are out of order. One of its unique properties, at least among the
manuscripts I consulted for this edition, lies in its use of 7 for 3. Also, like all the other
manuscripts, it will sometimes double a letter receiving a shadda and sometimes it will not, but
in this manuscript, the scribe often places a shadda mark above the letter whether or not it is also

doubled. The final alif of 13, 13, or 1S is sometimes represented by > and sometimes X.

Group B

5 New York, JTS, MS. 6548 (IMHM 41433)
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Dated to 1351, this manuscript begins with a table of the commandments and contains 169
folios. For 3, it generally uses 17, though when in the construct form, the scribe sometimes

replaces that with n.

v New York, JTS, MS. 6997 (IMHM 43273)

This manuscript consists of 88 folios, is missing the beginning and end of the work, and many
folios have been shuffled into the wrong order. The introduction begins at 29a and goes through
29b, then, skipping some some text, begins again at 22a. The manuscript is in order through 28b,
and it then picks up at 38a through 41b, before skipping back to 30a-b. It skips some text and
begins again at 42a, going through 43b. The text continues on 31a through 36b and then jumps to
44a, proceeding in order for the rest of the introduction. With regard to its orthography, the
scribe sometimes places a shadda mark above a letter. He marks Arabic vocalization at times,
and when he quotes Hebrew text, he sometimes inserts Hebrew vocalization. For 3, the
manuscript uses 1, 17, and sometimes n for the construct form. While 4 is generally represented
by ¥, the scribe will use ¥ at times. The NLI catalog dates this manuscript to the fourteenth or

fifteenth century.

1 New York, JTS, MS. 6999 (IMHM 43275)
Dated to 1423, this manuscript contains 167 folios, and begins with a list of the commandments.

The scribe will sometimes use a shadda mark, whether he doubles the letter or not.

i Bnei Brak, Yosef Iraqi Ha-Cohen, MS. 203 (IMHM 73308)
This manuscript consists of 140 folios, beginning with a table listing the commandments, and
was written in 1464. The scribe uses both 71 and ;7 for 3, and when in construct form, the scribe

sometimes writes n. He also uses both > and X for the final letter of 13, 13, and 1. This
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manuscript will often use ¥ as a final letter instead of v; so, for example, we find many instances

of the word X3, as opposed to 71.

9 Berlin, Staatsbibliothek, MS. Or. Qu. 684 (IMHM 1799)
This manuscript contains 174 folios, was completed in 1491, and begins with a table of the
commandments. The final alif in 13, )3, and S is generally represented by °, though at times we

find X in this position.

5 London, David Solomon Sassoon, MS. 1058 (IMHM 9804)
Beginning with a table of the commandments, this manuscript consists of 123 folios. The NLI
catalog dates it to the fifteenth century. The scribe uses ° for the final alif in 13, 3, and 1S, and

when 3 is in the construct form, he represents it with n.
This Edition

The following edition of the introduction to Sefer ha-Mitsvot takes several factors into account in
presenting this text. If an overwhelming majority of textual witnesses exists in a particular
instance, I prefer to follow that majority, though I give more weight to the Oxford manuscript
given its early date and its mention of Yehoshua ha-Naggid in the note on its ownership. As a
result, I generally side with Group A, which also includes 2, the second-earliest manuscript
available. In some cases, I also choose the Oxford text even if only one or two other manuscripts
share its variant. Lastly, I use my own judgement at times in deciding which variant to place in

the body of the text.

In this presentation, I have standardized the spelling according to general convention in
modern scholarship, and for the sake of ease in typing, I have used ' after a letter instead of -

above the letter; so, =g, '7=3, o=k, '>=¢, '¥=0=, 'n==. In the apparatus below the text, I similarly
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standardize the spelling unless I am citing only one manuscript or a few manuscripts which use
the same spelling, in which case I try to keep the spelling of the original. I have also standardized
the representation of the tetragrammaton as *"°, added paragraph breaks, and inserted some

punctuation.

Aside from the Oxford text, all other manuscripts®? introduce the text with the opening:

NWITR N7 7120 02 0D 1MW 0 P WO DRIV 2ITAT 207 AW 11027 10 DYITR DT TI2D ORp
23a"axin 172371 DM DITAT 277 PR 2 N

This opening is itself preceded by the phrase 09w 7% >"» owa,?* a standard header for
Maimonidean texts.?® As the manuscripts which include this pious basmallah have it above the
opening of ...722 9Xp, which Maimonides himself clearly did not write, it is possible that >">> owa
077 9X similarly represents a later scribal addition. More evidence for this comes from the
Oxford manuscript, which does not include this basmallah and opens simply:

2"ST PIAMAT 277 1M 11027 TNAM 1T 21 D1TAT 277 7w 11020 ORp

Yehoshua ha-Naggid was asked about the honorific n2173 7125 and the epithet P17 wovo at the
beginning of Sefer ha-Mitsvot, and he explains the symbolism in those phrases.? Interestingly, of
all the manuscripts I have seen, the one which mentions Yehoshua’s name is alone in not
opening the work this way. As that manuscript is the only non-Yemenite one I consulted, and the

question to Yehoshua came from the Yemenite Jewish community,?” perhaps, we can

22 Excluding, of course, those missing the beginning of the text.

23 7 spells out 0°17 MY 7N WD RAN.

24 n has 09w X NXAR °"> ow3, and > has 0707 X972 107 owa above the line 2°779% %¥ *33) (vocalization in original).

25 See Steven Harvey, “Maimonides and the Art of Writing Introductions,” in Maimonidean Studies 5, eds. Arthur
Hyman and Alfred Ivry (New York: Michael Scharf Publication Trust of Yeshiva University, 2008), 87-88.

26 See Yehoshua ha-Naggid, Teshuvot R’ Yehoshua ha-Naggid (al-Masa 'il), ed. and trans. Yehuda Ratzaby,
(Jerusalem: Makhon Mishnat ha-Rambam, 1989), 95 for the Judeo-Arabic and 31 for Ratzaby’s Hebrew translation.
The question is asked in a way which indicates that the questioner believed Maimonides himself wrote this opening,
and see 31, n. 1, in which Ratzaby cites a version of this question which asks why Maimonides glorified himself so
much here, to which Yehoshua responds that Maimonides was not the one to write this introductory formula.

27 See Ratzaby’s introduction to Yehoshua, Teshuvot R’ Yehoshua ha-Naggid, 14-15.
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hypothesize that this prefatory formula was added in Yemen and became part of the Yemenite

scribal tradition for Sefer ha-Mitsvot.
The Judeo-Arabic Text
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Appendix B: Translations of Principles Discussed in the Dissertation!

Principle One

The first principle of these, that it is not appropriate to count in this sum commandments which
are rabbinic.

Know that this matter should not require noting due to its obviousness, for if the
formulation of the Talmud is “six hundred and thirteen commandments were said to Moses at
Sinai,”” how can we say about something rabbinic that it is included in that number?
Nevertheless, we have noted this since [some] have already erred with regard to it and counted
Hanukkah lights and megillah recitation in the sum of positive commandments. So too one
hundred benedictions every day,’ and comforting mourners, and visiting the sick, and burying the
dead, and clothing the naked, and calculating the seasons, and eighteen days on which Hallel is
completed. Consider and be amazed at one who hears their formulation “were said to Moses at
Sinai” and counts the recitation of Hallel, by which David praised God,* may He be exalted, as if
it was legislated to Moses, as well as counting Hanukkah lights, which the sages established in
the second Temple, and likewise megillah recitation. As for [the idea] that it was stated to Moses

at Sinai that he command us that if at the end of our dominion® such and such would befall us

! Italics represent Hebrew or Aramaic

2 See Babylonian Talmud, Makkot, 23b. Printed editions of the Talmud do not include the last two words “at Sinai.”
Given that Maimonides, in this and other principles, attaches great significance to this clause and uses it to argue
against previous enumerators, it is worth noting that those enumerators may have had a variant text which did not
mention Sinai at all.

3 See Numbers Rabbah, 18:21, which states that David enacted the requirement of uttering one hundred benedictions
every day.

4 The text of Hallel, a liturgical edition on holidays, is taken from the book of Psalms, attributed to David.

> The story of Hanukkah having taken place in the latter part of Judean autonomy in Palestine.
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with the Greeks, he would require us to establish Hanukkah lights, 1 do not see how anyone
could conceive of this or have it arise in his imagination.®

What seems to me to have tripped them up on this is our blessing on these things “that He
sanctified us with His commandments and commanded us about megillah recitation,” and “...to
light a candle,” and “...to complete Hallel,”” and the Talmud?® asks “from where are we
commanded,” and they say “from ‘do not stray.”” If they counted [these rabbinic laws] for this
reason, they should count everything that is rabbinic, as everything that the sages commanded be
done or from which they prohibited us has already been commanded to Moses our master at
Sinai that he command us to follow it; this is His statement “according to the law that they teach
you and the judgement they say to you, do.”'° And He prohibited us from violating anything they
established or derived,!! saying “do not stray from the words they tell you right or left.” So if
everything rabbinic is counted in the sum of six hundred and thirteen commandments because it
is subsumed in His statement, may He be exalted, “do not stray,” and “the judgement they say to
you, do,” why specify these and not others? Just as they counted Hanukkah lights and megillah
recitation, they should have counted washing hands and the commandment of eruv; we bless

“that He sanctified us with His commandments and commanded us about washing hands” and

6 His target here is likely Saadya Gaon, as this is quite close to how Saadya explains what he sees as the divine
origins of the commandment to light Hanukkah candles, see Moshe Zucker, “Iyyunim ve-He arot,”: 97-99.

7 That is to say, this benediction, recited just prior to performing these rituals, states that God commanded them, not
the rabbis.

8 Babylonian Talmud, Shabbat, 23a.

9 Deuteronomy 17:11. The verse prohibits disobeying a judge’s ruling, and the Talmud here is presenting this verse
as a divine source which sweepingly requires that all pronouncements of the rabbis be obeyed. Therefore, it may
indeed be possible to say that God commanded these rabbinic laws.

19 Deuteronomy 17:11. This is the beginning of the verse previously cited, which ends “do not stray from the thing
they tell you right or left.”

" Rattabithu aw qdsithu. See Mishneh Torah, Hilkhot Mamrim 1:2 where he uses this verse in the same way. By
“established,” he is referring to the decrees the rabbis promulgated, and by “derived,” he means the laws they
extracted from the text of the Torah through the use of hermeneutical principles. The word gasuhu is the verbal form
of the word giyas, Maimonides’ term for Rabbi Yishmael’s thirteen hermeneutical principles which he discusses
more extensively in the next principle.

256



“...on the commandment of eruv,” like we bless ““...about megillah recitation” and “...to light a
candle for Hanukkah,” and all are rabbinic. They explicitly said “washing hands before a meal is
a commandment. What is the commandment? Abaye said: It is a commandment to listen to the

12 just as they said about megillah recitation and Hanukkah lights “from

words of the sages,
where are we commanded? From ‘do not stray.”” It has already been clarified that anything
established by the prophets, peace be upon them, who were active after Moses our master is also
rabbinic. They'3 explicitly said: “At the time Solomon established the [laws of the] eruv and
washing hands, a heavenly voice emanated and said ‘be wise, my son, and make my heart
happy,”'* and they clarified in other places that eruv is rabbinic and washing hands is of the
words of the scribes."> So it has been clarified to you that anything established after Moses our
master is called rabbinic. | have clarified this to you so you would not think that megillah
recitation, since it is an enactment of the prophets, is counted as biblical, since eruv is rabbinic
even though it is an enactment of Solomon son of David and his court.

This is what our counterpart missed in counting clothing the naked when he found in

Isaiah “when you see a naked person, clothe him.”'® He did not know that this is subsumed

under His statement, may He be exalted, “sufficient for his lack that he is lacking,”'” as the

12 Babylonian Talmud, Hullin, 106a.

13 The sages in the Talmud, not the aforementioned prophets. See Babylonian Talmud, Eruvin, 21b.

14 Proverbs 27:11. The standard printed editions of the Talmud read: “...a heavenly voice emanated and said: ‘my
son, if your heart is wise, my heart will be happy, even mine,” (Proverbs 23:15) and it says ‘be wise, my son, and my
heart will be happy.’”

15 “Scribes,” here, refers to the sages. With regard to eruv, Maimonides uses the Aramaic “mi-derabbanan,”
translated here as “rabbinic,” the term he usually employs in this principle to denote rabbinic laws. He uses the
Hebrew “mi-divre sofrim” with regard to the laws of hand-washing, though, and I have tried to preserve the
difference in terminology by translating the first instance as “rabbinic” and the second as “of the words of the
scribes.” However, the phrase divre sofrim as used by Maimonides is the subject of much debate, and on the
disputed sense of “mi-divre sofrim,” see above, 112-113.

16 Isaiah 58:7.

17 Deuteronomy 15:8. The verse commands providing a needy person with everything that person needs, and
Maimonides is claiming that the requirement to clothe the naked should be understood as a detail of this overarching
command to provide for the poor. The fact that Isaiah mentions clothing the naked specifically does not,
Maimonides argues, mean that it can be treated as a unique law within the list of 613 commandments.
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meaning of that commandment is, without a doubt, that we feed the hungry, clothe the naked,
provide household furnishings!'® for one who has no household furnishings and a cover!® for one
who has no cover, marry off one who is single and does not have the means to get married, and
provide a mount for one who is in the habit of riding?° as is well-known in the formulations of
the Talmud;?' this is all subsumed under His statement, may He be exalted, “sufficient for his
lack.” For these,?” the text of the Talmud was composed with stammering lips and in a different
language,”® otherwise they would not have counted megillah recitation and its like** among
commandments said to Moses at Sinai. As is stated at the end of Shevu ‘ot:2° “I only know [that
the Jewish people were made to accept] the commandments commanded on Mt. Sinai, whence do
we know about commandments which would be introduced in the future, such as megillah

recitation? It is taught: ‘they confirmed and accepted *°—they confirmed what they had already

18 Farsh. Both Ibn Tibbon and Kafah both translate this word as “bedding [matza ],” a more specific sense of this
word. Nevertheless, farsh can also have a more general meaning of household furnishings or belongings, and when
Maimonides codifies this law in his legal code, he does not mention bedding, but rather “household utensils [klei
bayyit];” see Mishnah Torah, Hilkhot Matanot ‘Aniyyim, 7:3. I have chosen to translate farsh in a way which makes
it consistent with that passage.

19 Ghita’. Kafih specifies that this should be read as a cover for sleeping, and takes Ibn Tibbon to task for translating
it as a “covering [kesut],” which might imply that Maimonides may be referring to any clothing item; see Kafih, ed.,
11, n. 78. Like farsh, the word ghita’ could mean “cover” in a non-specific sense or it could refer particularly to a
blanket for sleeping. I have chosen the general denotation for both farsh and ghita’, though I concede that Kafih may
just as likely be correct that Maimonides is thinking specifically of bedding.

20 Maimonides is explaining that the requirement of providing “what is sufficient for his lack” means that the needy
person be supported to the degree to which he or she had previously been accustomed before becoming
impoverished; if that person had had the means to ride a horse regularly, providing a horse to ride upon would be a
necessary part of the charity in this case.

21 See Babylonian Talmud, Ketubbot, 67b.

22 1.e., these people who count rabbinic laws in their lists of the 613 commandments.

23 Isaiah 28:11. Maimonides is using the language of Isaiah to accuse his counterparts of not understanding the
Talmud. As it happens, though, the people he criticizes may, in fact, have had a different text of the Talmud in front
of them; see above, 255, n. 2. If they did not have the phrase “at Sinai,” some of Maimonides’ challenges would be
weakened, as he constantly references Sinai in contrast to later commandments.

24 That is, other rabbinic laws like the commandment to recite the megillah of Esther on Purim.

25 Babylonian Talmud, Shevuot, 39a.

26 Esther 9:27.
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27 which is that they believe in?® every commandment the prophets or sages establish

accepted,
in the future.?’

Oh how I am astounded! Why did they count positive commandments which are rabbinic,
as we mentioned, and they did not count negative commandments which are rabbinic as well?
Just as they counted Hanukkah lights, megillah recitation, one hundred benedictions, and Hallel,
they should also count in the sum of negative commandments twenty secondary relations* in
twenty negative commandments because, just as each forbidden relation®' is a biblical
prohibition, each secondary relation is similarly a rabbinic prohibition, as they clarified and
said: “Secondary relations are the words of the rabbis.”*? It has been clarified in the Talmud®>
that the statement of the Mishnah “forbidden through a commandment,” refers to secondary

relations,>* and it says “what is the commandment? The commandment to listen to the words of

the sages.” Likewise, they should have counted the sister of one’s halutzah® which is the words

27 Meaning, in the aftermath of the Purim story recounted in the book of Esther, the Jewish people confirmed what
they had already accepted at Sinai.

28 Ya ‘taqidi. Kafih, who does not like translating the root -g-d as “believing,” renders this “accept upon
themselves;” see Kafih, ed., 11, n. 83. That certainly conveys Maimonides’ meaning here, but I have chosen to adopt
a more literal translation which, I think, similarly preserves the meaning.

2 Again, Maimonides is making the point that while the Talmud states that those present at Sinai accepted that they
would believe in all future commands of the rabbis, this does not mean that those future commandments are to be
considered among those promulgated at Sinai. In this passage, there is a distinction drawn between “commandments
commanded at Mt. Sinai” and “commandments which would be introduced in the future.”

30 Relatives that the Torah does not prohibit one to marry, but that the rabbis, broadening the category of incest, did
forbid; see Babylonian Talmud, Yevamot, 21a-22a.

31 Relatives with whom marital relations are forbidden by the Torah.

32 Mishnah, Yevamot, 2:4

33 Babylonian Talmud, Yevamot, 20a.

34 The Talmud is analyzing a passage from the Mishnah which mentions different categories of relatives, some
“forbidden through a commandment™ and some “forbidden through holiness.” The Talmud explains that when the
Mishnah refers to relatives “forbidden through a commandment,” it means secondary relatives who are forbidden by
rabbinic decree.

35 Levirate marriage can be avoided through the procedure of halitzah, see Deuteronomy 25:7-10, in which case the
man in question is forbidden from marrying the sister of the woman with whom he performed halitzah (the woman
is referred to as a halutzah). This prohibition of relations with the halutzah’s sister is rabbinic, not biblical.
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of the rabbis.*® In summary, if we were to count every rabbinic positive commandment and every
rabbinic negative commandment, that [list] would reach many thousands.

This is an obvious matter without any secret to it at all; that is, that anything which is
rabbinic is not counted in the sum of six hundred and thirteen commandments, as this sum
consists exclusively of formulations from the Torah—it has nothing rabbinic in it, as we explain.
As for their counting some things which are rabbinic and leaving off some as they choose, this is
something impossible to accept in any way, no matter who said it.’” We have clarified the matter

of this principle and its proof*® to the point that no uncertainties remain for anyone.
Principle Two

The second principle, that not everything derived from one of the thirteen hermeneutical devices

through which the Torah is interpreted, or through superfluity,’® should be counted.

We have already clarified in the introduction to our composition commenting on the
Mishnah*® that most laws in the legal corpus*' were extracted*? using the thirteen hermeneutical
devices through which the Torah is interpreted® and that a law extracted through one of these

hermeneutical devices might be subject to dispute,** while there are laws which are transmitted

36 See Babylonian Talmud, Yevamot, 40b.

37 See Herman, “Systematizing God’s Law,” 167, for a suggestion that the phrase “no matter who said it” might
imply that the target of Maimonides’ challenge here is Saadya, for whom Maimonides’ readers would have a great
deal of respect. Indeed, as Zucker has shown, there is good reason to assume that Maimonides had Saadya in mind
when writing this principle (see above, 107).

38 Wa-burhanahu. This word, in an Aristotelian context, refers to philosophical demonstration. Ibn Tibbon maintains
this sense by translating it “u-moftav” (see Heller, ed., 7), following his family’s tradition of using mofet to translate
burhan in Maimonides’ philosophical writings.

39 Ribbuy. See above, 111, n. 17.

40 See Mishnah ‘im Perush Rabbenu Moshe ben Maimon, vol. 1, 4.

41T have translated shari ‘a here as “legal corpus.”

2 Yustakhrij.

43 See the opening to the Sifra on Leviticus.

4 Ikhtilaf. Maimonides is referring to the many rabbinic disputes recorded in the Talmud.
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interpretations* from Moses our master which are not subject to dispute even if they are
indicated by one of the thirteen hermeneutical devices*® because the wisdom of the text*’ is such
that it is possible to find hints in it which indicate these transmitted interpretations, or
hermeneutical analysis*® may indicate them, and we clarified this issue there.* If that is accurate,
not everything we find that the sages extracted through one of the thirteen hermeneutical devices
can we say was told to Moses at Sinai. We similarly cannot say that everything we find in the
Talmud that they attributed® to one of the thirteen hermeneutical devices is rabbinic, since it
could be a traditional interpretation. The approach for this is that anything for which a textual
source in the Torah cannot be found and the Talmud has learned it through one of the thirteen
hermeneutical devices, if they themselves®! clarified and said that this is “the essence of Torah”>?
or that it is “biblical,” then it is appropriate to count it since the transmitters of tradition>? said
that it is biblical. If they do not clarify that or expressly state it, it is rabbinic since there is no

textual source indicating it.

This is another principle which our counterpart got wrong, so he counted fear of the sages
in the sum of positive commandments. What led him to that, it seems to me, is the statement of

Rabbi Akiva “‘Fear the Lord, your God’>* includes sages,”> and he thought that anything

4 Tafasir marwiyya.

46 In other words, even if the Talmud presents a certain law as having been derived through one of these
hermeneutical techniques, that law may actually have been passed down as a tradition from Moses, and the
hermeneutical device is just a support or mnemonic for that law, in which case no dispute is possible.

47 That is, the text of the Torah.

48 I have translated giyas as hermeneutical analysis here. For more on this term, a loaded one in Arabic-language
legal writings, see chapter three, above, in the section on the second principle.

4 In the commentary to the Mishnah.

30 Yusnidiinahu.

3! 1e., the sages themselves.

52 Guf Torah.

33 Al-rawiyyin.

>4 Deuteronomy 6:13.

55 Babylonian Talmud, Pesahim, 22b. The Talmud recounts that Nehemiah Ha-‘Imsoni had an interpretation for
every instance of the direct object marker “er” in the Torah, maintaining that this particle always added something.
When confronted with the “ef” in the verse “fear the Lord, your God,” he conceded defeat, apparently not willing to

261



obtained through superfluity®® is in the aforementioned sum. If it is as they claimed, why did they
not count honoring one’s stepfather and stepmother as an individual commandment apart from
honoring one’s father and mother, and similarly honoring one’s older brother, as the

(133

requirement to sonor these people was learned from superfluity; they said: “‘your father’>’ to

include your older brother and to include your stepfather, ‘and your mother’ to include your
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stepmother,”® just as they said “‘the Lord’ to include the sages. So why did they count these and

do not count these?

Their negligence has brought them to more serious [errors] than this; that is, if they found
an interpretation of a verse which requires, through that interpretation, performing certain
actions or avoiding certain things—all of which are without a doubt rabbinic—they count them
in the sum of the commandments even though the sense of the text®® does not indicate any of
these things, despite the principle which [the sages], peace be upon them, laid down for us. That
is their statement “the Biblical text does not leave its apparent sense,”®® and the Talmud
investigates in every instance, saying “the essence of the verse®'—what is it talking about?”%? if

they find a text from which many things are derived by means of commentary®® and inference.®

tE)

say that anything aside from God should be feared in that sense. Rabbi Akiva is then said to have explained the “et
here as requiring that the sages be feared as well.

6 The word I translated here as “includes,” “le-rabbot,” is the verbal form of the noun “ribbuy,” which I have
translated as “superfluity.” In this case, the “er” was deemed superfluous, so Rabbi Akiva sees its appearance as
including the sages in this command.

57 Exodus 20:12.

58 Babylonian Talmud, Ketubbot, 113a.

3 Peshateh de-gera. See chapter three, above, for more on this term in Maimonides’ writing.

0 Babylonian Talmud, Shabbat, 63a. See Cohen, Opening the Gates, 495-499, for more on this phrase and its
possible meanings.

1 Gufeh de-gera.

%2 This phrase does not appear in the Talmud, though Kafih (Kafih, ed., 14, n. 5) is correct to note that similar
statements abound; see Cohen, Opening the Gates, 293, n. 41 for some examples.

83 Al-sharh.

84 Al-istidlal.
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Due to their reliance on this delusion,® they counted in the sum of commandments the positive
commandments of visiting the sick, comforting mourners, and burying the dead because of the
interpretation mentioned with regard to His statement, may He be exalted, “and you shall show
them the path upon which they should walk and the deed that they should do.”®® Their statement
on this is ““the path’—this is performing kindness, ‘they should walk’—this is visiting the sick,

‘upon which’®’

—this is burying the dead, ‘and the deed’—these are the laws, ‘that they should
do’—this is exceeding the letter of the law.”®® They thought that each of these actions is an
independent commandment, and they did not know that all these actions, and ones like them, are
subsumed under one commandment in the sum of commandments which is clearly expressed in
the Torah, which is His statement, may He be exalted, “love your neighbor like yourself.”® In
this exact manner they counted calculating the seasons as a commandment because of the
interpretation mentioned with regard to His statement “‘for it is your wisdom and understanding
in the eyes of the nations;” this is their statement “what is the wisdom and understanding which
is in the eyes of the nations? This is the calculation of seasons and constellations.”’® Were he to
count things even clearer than this or things more possible to imagine that they should be

counted—that is, anything derived from the thirteen hermeneutical devices through which the

Torah is interpreted—the number of commandments would reach many thousands.

65 Meaning, due to previous enumerators’ belief that laws derived from hermeneutical interpretation should be
counted in the list of 613 commandments...

6 Exodus 18:20.

67 In the syntax of the Hebrew verse, “upon which [bah]” appears after “they should walk [yelkhu).”

% See Babylonian Talmud, Bava Kamma, 100a.

6 Leviticus 19:18.

0 Babylonian Talmud, Shabbat, 75a. See Kafih, ed., 14, n. 10, for an explanation of some difficulties with
Maimonides’ presentation of this issue, including that Maimonides does not take into account the reason Saadya
himself says he counted calculating the seasons.
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Perhaps you think that we eschew counting them because they are not certain, and that a
rule derived from these hermeneutical devices might be correct or incorrect, but this is not the
reason. Rather, the reason is that all which are derived are branches from the roots which were
said to Moses at Sinai explicitly; that is, the six hundred and thirteen commandments. Even if
Moses himself were the one deriving them, they should not be counted. An indication of all this
is their statement at the end of Temurah: “One thousand and seven hundred instances of a
fortiori reasoning, textual parallels,”" and specifications of the scribes’ were forgotten in the
days of mourning for Moses, but Otniel ben Qenaz returned them through his analysis, as it says:

‘Caleb said, whoever smites Qiryat Sefer and takes it, etc., and Otniel ben Qenaz took it.””"3 If
these were what were forgotten, what is the sum from which this number was forgotten, as it is
also absurd to say that all that was learned was forgotten?’* Doubtless, the rules derived through
a fortiori reasoning and the other hermeneutical devices totaled many thousands, and these were
all obtained in the days of Moses our master since they were forgotten in the days of his
mourning. So it has been clarified for you that even in the days of Moses our master we say
“specifications of the scribes” because anything not heard at Sinai explicitly is “the words of the
scribes.”’> And it has been clarified that the six hundred and thirteen commandments which were
said to Moses at Sinai should not have counted among them anything learned from the thirteen

hermeneutical devices even if [it was derived] in his time, peace be upon him, and how much

" Gezerot shavot. This refers to the hermeneutical technique of deriving a detail of a law through noting a linguistic
parallel between the verse which explicates the law in question and another verse. The case of effectuating a
marriage through transferring money or something of monetary value, discussed above, p. 112-113, is an example of
this technique.

72 As noted above with regard to the phrase divre sofiim, the term “scribes” refers to the sages.

73 Joshua 15: 16-17. The name of the city to be taken, Qiryat Sefer, literally means “city of the book.” The Talmud is
reading this as saying that Otniel took back the teachings which were forgotten when the nation was mourning
Moses’ death.

4 Meaning, if 1700 hermeneutical derivations were forgotten in the mourning period for Moses, and there must have
been some which were not forgotten, the total number of such derivations must have been quite high.

5 Again, “the words of the scribes” is used to mark a rabbinic command; see above, 257, n. 15.
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more so [would it would be inappropriate] to count among them something derived at a later
time. Rather, only something which is a transmitted interpretation should be counted, which is
when the scholars of tradition clarify and say that this thing is forbidden to do and this
prohibition is biblical, or they say that it is the essence of Torah. Then we will count it because it
was learned through tradition and not through hermeneutical analysis;’® rather, hermeneutical
analysis or inference through one of the thirteen hermeneutical devices were mentioned with
regard to it to reveal the wisdom of the text,”” as we clarified in the commentary to the

Mishnah.™

Principle Three

The third principle, that one should not count commandments which are not in effect for [all]

generations.

Know that [the sages’] statement “six hundred and thirteen commandments were told to

»79 indicates that this number is the number of commandments which are in effect

Moses at Sinai
for [all] generations, since commandments which are not in effect for [all] generations have no
connection to Sinai. They were transmitted either at Sinai or elsewhere, whereas the intended

meaning of the statement “Sinai” is the principal Law-giving®® which was legislated at Sinai, as

in His statement, may He be exalted, to him®' “come up to Me on the mountain and be there, and

I will give you...”%* [The sages] explicitly said, “what is the textual evidence for [there being 613

78 Bi-I-naqal 1a bi-1-giyas.

77 He explains this earlier in this principle; see above, 261.

78 See the reference above, 260, n. 40.

7 Babylonian Talmud, Makkot 23b.

80 Asl al-tashri”.

81 1.e., God’s statement to Moses.

82 Exodus 24:12. The complete verse reads “...and I will give you the tablets of stone and the Law [ha-torah] and
the commandment [ka-mitsvah] which I have written so that you can teach them.”
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*83” referring to the numerical value of

commandments]? ‘Moses commanded us a Law [torah],
the word “Torah” which is “611, with ‘I [am the Lord your God] " and ‘Do not have for
yourselves [any other gods] * having been heard from God Himself,%>” and through that the sum
of 613 commandments is reached.®¢ What is intended by this hermeneutic is that what was
commanded to us by Moses, and what we only heard from him, is the sum of the 7orah. That is
called “an inheritance for the congregation of Jacob,”’ and a commandment which is not in

788 i

effect for [all] generations is not an inheritance for us; rather, what is called an “inheritance® is

that which lasts through the generations, as He stated “as the days of the heavens on the earth.”’
Also, part of [the sages’] statement is that it is as if every limb orders the person to perform a
commandment and it is as if every day forbids him a transgression, an indication that this
number will not ever decrease;”® were there commandments which are not in effect for [all]

generations among the total number, this total would decrease at the time at which the obligation

of that commandment expires and this statement would only be fulfilled at a particular time.°"

8 Deuteronomy 33:4.

84 Exodus 20:2, the first two of the ten commandments.

8 Mi-pi ha-gevurah; lit. “from the Mouth of Mightiness.”

8 Makkot 23b-24a.

87 The continuation of the verse cited above, Deuteronomy 33:4.

88 Here, the term is yerushah instead of morashah, the word used in the verse. Maimonides’ great-great-grandson,
Yehoshua ha-Naggid, is asked about this and he concedes that in his time, the two terms are not precisely
equivalent. Nevertheless, he posits that Maimonides meant them as synonyms. See Yehoshua, Teshuvot R’
Yehoshua ha-Naggid (al-Masa’il), Yehuda Ratzaby, ed. (Jerusalem: Makhon Mishnat ha-Rambam, 1989), 98 for
Judeo-Arabic original and see note 39 on Ratzaby’s Hebrew translation, p. 36.

8 Deuteronomy 11:21

% The passage from Makkot cited above records an opinion that there are 248 positive commandments,
corresponding to the limbs on the body, and 365 negative commandments, corresponding to the days of the year, as
if to say that all the limbs of one’s body tell the person to perform commandments with them and that every day a
person is warned to avoid transgressions.

91 Michael Guttmann offers an extended criticism of this entire principle primarily responding to Maimonides’ use
of what he sees as exclusively aggadic, and not halakhic, talmudic passages such as the proof from the numerical
value of the word “Torah” and, especially, the reference to the limbs of a person and the days of the year. He argues
that we cannot take these passages seriously from a legal standpoint; for instance, Maimonides states that if a
temporary commandment were included among the positive commandments, the statement about the limbs of a
person would only be true for a time. Guttmann points out that even if one were to only count permanent
commandments, this statement would never be true since there is no one person who can actually perform every
single commandment—some are incumbent only for priests, or only for the king, or only for judges on a rabbinical
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In erring with regard to this principle as well, our counterpart counted, when what is wide

92 “they shall not come in to see the covering up of the holy things,”®3 and

was narrowed for him,
he counted “they shall no longer serve” regarding the Levites;** these too were only in effect in
the wilderness. Even though it has been said that “an allusion to one who steals the vessels is

‘they shall not come in to see,”>

it is enough that they say “allusion,” as the plain meaning of
the text®® is not that. It°7 is also not in the list of those liable for capital punishment by divine
hands as put forth in the Tosefta and in Sanhedrin.’® 1 also wonder about this one®® who counts
these prohibitions, why did he not count His statement about the manna “a person should not

leave any of it over until morning,”'%° and His statement, may He be exalted, “do not show

hostility to Moab and do not contend with them in war,”'°! and likewise the prohibition about the

court, etc.; see Guttman, Behinat ha-Mitsvot (Breslau: 1928), 49-52, with the particular critique mentioned here
found on p. 50. However, Guttmann’s criticism here likely misrepresents Maimonides’ use of these passages. They
may indeed be non-legal homiletical expositions themselves, but they can be read as reflecting the underlying legal
dimension. For example, perhaps the sermon about the limbs of a person does not literally mean that every
individual is required to perform all 248 positive commandments, but it does reflect that there are 248
commandments. Maimonides seems to be arguing that if a temporary commandment made it into this list, there
would be a time when there would not be 248 commandments, and this passage about the limbs of a person would
not even work from a homiletical perspective.

2 Lamma daq bihi al-muttasi ‘. | have translated this somewhat enigmatic phrase literally, as did ibn Ayyub in his
medieval translation; see Heller ed., 9, n. 7. Ibn Tibbon translated this “since his ability was constrained;” Heller ed.,
9. Kafih renders it “when he was pressed by something which is not pressing,” and suggests that Maimonides means
that the author of the Halakhot Gedolot found it hard to identify the 613 commandments when that should not have
been a difficult task; see Kafih ed., 16, n. 30.

3 Numbers 4:20. The verse refers to the priestly family of Kohath, whose job was to carry the vessels of the
Tabernacle as the Israelites travelled in the wilderness. They were to enter the Tabernacle after other priests had
finished covering the vessels (see Numbers 4:15), and this verse warns against them coming in while the vessels
were being covered.

%4 Numbers 8:25. The verse precludes Levites over 50 years of age from serving.

95 Babylonian Talmud, Sanhedrin 81b. The Talmud rules that, while one who steals a holy vessel may be killed by
zealots while the theft is in progress, the thief cannot be charged in court. This ruling applies in all generations, and
the Talmud sees an allusion to it in the verse about the covering of the vessels.

% Peshateh de-qera.

°7 The punishment for one who steals a holy vessel.

8 The Tosefta, in Zevahim chapter 12 and in Keritut chapter 1, and the Talmud in Sanhedrin 83a, include lists of
those who earn this punishment, and these lists do not mention one who steals a holy vessel.

% T.e., the author of the Halakhot Gedolot.

100 Exodus 16:19.

191 Deuteronomy 2:9.
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people of Amon “do not show hostility to them and do not contend with them?”'°> He also should
have counted in the sum of positive commandments His statement “make a serpent and place it
on a standard”'® and His statement “fake a jar and place in it an ‘omer-worth of manna,”'** as
he counted the tribute donation'® and the dedication of the Tabernacle.'°® Likewise, he should
have counted “be ready for three days,”'"” and also “do not let sheep or cattle feed,”'*® and “lest
they break through to come up to God,”'%” and there are many like this. Anyone with sense will
not doubt that while all these commandments were told to Moses, both the commandments and
prohibitions, nevertheless they were all for a specific time and not in effect for [all] generations,

and therefore they should not be counted.

Due to this principle, one should not count the blessings and curses that were
commanded [to be recited] on Gerizim and Ebal''° nor the building of the altar which was
commanded to be built upon our arrival to the Land of Canaan''' since these are all
commandments for a specific time. Nor [should one count] the commandment we were
commanded to offer every animal we wish to eat as a shelamim sacrifice, since that was
obligatory specifically in the wilderness. That is His statement “bring them to God,”''? [and the

sages] said in the Sifra “‘bring them to God,’ this is a positive commandment,”'3 but it is only

192 Deuteronomy 2:19.

103 Numbers 21:8.

104 Exodus 16:33.

105 The tribute that Moses is commanded to offer to God in Exodus 31:28.

106 See Numbers 7.

107 Exodus 19:15.

108 Exodus 34:3. These last two commandments were stated in advance of the revelation at Sinai.

109 This exact wording does not correspond to any verse, though it is close to “lest they break through to God” in
Exodus 19:21 or “do not break through to come up to God” in Exodus 19:24. These last three examples of
commandments limited to a particular time were all stated in advance of the revelation at Sinai.

110 Deuteronomy 11:29.

! Deuteronomy 27:4-6.

112 Leviticus 17:5.

13 Sifra, Aharei Mot, 6:9.
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for the wilderness as is clarified in Deuteronomy [with] the allowance for desired meat''* for
[all] generations, and that is His statement “according to all your soul desires, you may eat
meat.”''> Were it appropriate to count all that is in this category,!'® then what Moses was
commanded from the day of his [first] prophecy to the day he died, aside from commandments in
effect for [all] generations, would exceed three hundred commandments if we were to count
every commandment which came in Egypt and all that came at the time of the milu im"7 or
elsewhere; they are all explicit in the Torah, and there are both positive and negative
commandments among them. Since one cannot count all of them, it necessarily follows that not
one of them should be counted, not as our counterpart did in taking some of them as a means of
assistance when the number wore him down.!!® This is what we intended to summarize in this

principle.

114 Besar ta’ avah; that is, the permission to eat meat whenever it is desired without the need to offer a sacrifice.

115 Deuteronomy 12:20. According to this presentation, whenever the Israelites wanted to eat meat in the wilderness,
they were required to offer it as a shelamim sacrifice, a type of sacrifice from which the one offering it may eat a
portion. When they entered the Land, the obligation to offer it as a sacrifice was dropped; they simply needed to
ritually slaughter the animal in order to eat it. This is based on a passage from the Babylonian Talmud, Hullin 16b-
17a, and Maimonides codifies it in Mishneh Torah in Hil. Shehittah 4:17-18. His presentation in Mishneh Torah,
however, differs from the brief summary of this rule he offers here. The Talmud records what it portrays, at least
initially, as a disagreement between R. Yishmael and R. Akiva. The former interprets Deuteronomy 12:20 as
meaning, essentially, what Maimonides states here; in the wilderness, the Israelites were forbidden to eat meat
outside the context of a shelamim sacrifice, and that prohibition was waived upon their entrance to Canaan. R.
Akiva, interpreting the next verse, 12:21, offers a different account of this history. In the wilderness, the Israelites
could kill an animal any way they chose in order to eat it; ritual slaughter was not required. When they got to
Canaan, they were now required to ritually slaughter any animal they wanted to eat. In Mishneh Torah, Maimonides
seems to combine these opinions; he writes that in the wilderness, they could kill an animal in a way other than
ritual slaughter and eat it without offering it as a sacrifice (R. Akiva), but if they did slaughter it in a ritually
acceptable way, it needed to be offered (R. Yishmael). In Canaan, they were no longer permitted to kill the desired
animal in any manner aside from ritual slaughter, but they did not then need to offer it as a sacrifice. See the Lehem
Mishneh commentary to Mishneh Torah on Hil. Shehittah 4:17 for a suggested resolution—Maimonides read the
progression of this talmudic passage as implying that R. Akiva actually agreed that ritual slaughter in the wilderness
was limited to sacrifices. Additionally, the Tosafot commentary to Hullin 17a, s.v. R. Akiva savar, raises the
possibility that, since the two rabbis are commenting on different verses, it is not necessary to see this as a
disagreement at all. While the Tosafists ultimately reject this possibility, perhaps Maimonides did not.

116 The category of temporary commandments.

7 The seven-day ceremony for consecrating the Tabernacle described in Leviticus 8.

118 Maimonides appears to argue that the author of Halakhot Gedolot had trouble coming up with 613
commandments, so he reached for other commandments which should not be included to help him get to that
number.
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Principle Four
The fourth principle, that one should not count commandments which encompass all the laws.

There appear in the Torah commands and prohibitions which are not about a particular
thing but encompass all the laws, as if He said “obey all that I have commanded you and refrain
from all that I have forbidden you,” or “do not diverge from anything I have commanded you.”
There is no way to count this command as an independent commandment, as it does not
command performing a certain specified action for it to be a positive commandment, and it
likewise does not forbid a particular action for it to be a negative commandment. This is like His
statement “about all that I have commanded you, be on guard,”'"® and like His statement “keep

99120 <

‘you shall do my ordinances,”'?! “keep my covenant,”'?? “keep my charge,”'?3

my statutes,

and many like these.

They erred!?* regarding this principle as well, to the point that they counted “you shall be

holy”'%

as a commandment in the sum of commandments, and they did not know that His
statement “you shall be holy” and “sanctify yourselves and you will be holy” are commands to
obey the entire law,'%¢ as if He is saying “be holy through your doing all that I commanded you

and your refraining from all I have forbidden you.” The text of the Sifra is “‘you shall be holy’—

you shall be set apart,”'?” meaning, “keep away from all the forbidden abominations.” In the

119 Exodus 23:13.

120 1 eviticus 19:19.

121 Leviticus 18:4.

122 Exodus 19:5.

123 Leviticus 18:30.

124 Ghalat is singular, but I translated it “they erred” in order to make it consistent with the rest of the sentence, in
which the subject is always in plural.

125 L eviticus 19:2.

126 Jami ‘a al-shari‘a.

127 Sifra, Qedoshim 1.
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Mekhilta, they said “‘you shall be holy men to Me’'*®*—Issi ben Yehuda says: When the Holy

One Blessed Be He introduces a commandment to Israel, He adds holiness to them,”'%°

meaning
that this command'3? is not a specific command itself, but that it follows the commandment that
is commanded; if one obeys that command, he will be called “Aoly.” There is no difference
between His statement “you shall be holy” and if He had said “do my commandments;” would we
say that this is a positive commandments in addition to the aforementioned commandments'3!
which are commanded to be performed? Likewise, we would not say about “you shall be holy”
and its like that it is a commandment since it did not command doing anything other than what
we know.!3? The text of the Sifie is “and you shall be holy”'33—this is holiness of
commandments.”'3* So we have clarified what we intended. This principle also applies to His
statement “circumcise the foreskin of your heart,”'3> which is to say, obey and listen to all the
»136

commandments mentioned previously, and similarly “do not be stiffnecked anymore,”’>° which is

to say, do not be difficult in accepting what I have obligated you and do not diverge from it.!3’

128 Exodus 22:30.

129 Mekhilta de-Rabbi Yishmael, Mishpatim 20.

130 The command of “you shall be holy to me.”

B1 Al-mitsvot al-mushar ilayhd. He seems to be indicating his above reference to the commandments which the
general commands “follow.”

132 Ma ‘alimna. Meaning, these commandments do not command anything new. My translation aligns with both
Kafih’s and Ibn Tibbon’s; see Kafih, ed., 19, and Heller, ed., 11. Ibn Ayyub, though, seems to have read this as ma
‘allamna, translating it “ma she-kevar hodi ‘anu [what we have already informed/taught];” see Heller, ed., 11, n. 13.
If this reading is correct, Maimonides would be saying that these overarching commands do not require anything
aside from what he explained earlier, that they demand following all the laws in general.

133 Numbers 15:40.

134 Sifre, Shelah, 115. The text in published editions of the Sifre reads: “And you shall be holy to your God”—this is
the holiness of all the commandments.” The quoted selection represents one side in a debate in this passage from the
Sifre about whether the holiness mentioned in the verse comes from performing all the commandments or the
commandment of #sitsit in particular.

135 Deuteronomy 10:16.

136 This is the continuation of Deuteronomy 10:16.

137 In contrast, see Guide I11:33, in which Maimonides cites Deuteronomy 10:16 as an example of a commandment
which requires exhibiting gentleness; see Munk, ed., 389.
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Principle Five

The fifth principle, that one should not count the reason'®® for a commandment as an independent

commandment.

Reasons for commandments may appear similar to prohibitions, and one may think that
they are part of the sum of things which are to be counted individually. That is as in His
statement “her first husband, who sent her away, is not able to take her again...and you shall not
cause the land to sin;”'¥ His statement “you shall not cause the land to sin” is the reason for
prohibiting what preceded it, as if to say that if you do this, you will increase corruption'#’ in the
land. Similarly, His statement “do not debase your daughter to make her a harlot, and the land

will not be promiscuous;”'*!

His statement “and the land will not be promiscuous” is the reason,
as if He says that the reason'#? for prohibiting that is so “the land will not be promiscuous.” Like
that is his statement “do not defile yourselves with them, that you will be defiled through
them.”'* After He mentioned the prohibition regarding species which are forbidden to be eaten,
He explained that by saying do not be defiled through eating them, as if He is informing that

violating this prohibition defiles the soul. [The sages] said explicitly in the Sifre regarding His

statement, may He be exalted, after preceding with the prohibition of taking monetary

138 Ta il.

139 Deuteronomy 24:4. The case involves a divorced woman who marries for a second time. If her second husband
dies or divorces her, the first husband is forbidden from remarrying her.

140 gl-fasad. In the Guide, Maimonides deals with the reasons for sexual sins in 111:49. As part of that discussion, he
mentions that precautions against adultery have prevented “corrupting the arrangement of a number of houses,” see
Guide, 443. In this section of Sefer ha-Mitsvot, the prohibition in question is not adultery per se, but might be related
because allowing men to switch wives or temporarily marry someone else’s wife could be used as a loophole for
adultery. Maimonides does not explain what exactly he means by fasad here, but it is reasonable to assume that it is
connected to the %05 with which he is concerned in that section of the Guide.

141 Leviticus 19:29.

142 “lla.

143 Leviticus 11:43. As Maimonides indicates, the verse prohibits eating certain types of insects.
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compensation from a murderer, “and do not defile the land:>'** “the verse teaches that shedding
blood defiles the land.”'* So it has been made clear to you that this /av is a reason for the
previous /av,'% not that it is a different thing. Like that is His statement “firom the Temple he
shall not leave, and he shall not profane [the Temple of his God];”'¥ so if he leaves, he

profanes.'*

Our counterpart was mistaken concerning this principle too, and he counted all of these
lavin without contemplation. Indeed, he who counts them will be exposed'*® if one asks and says
to him: this prohibition, what does it prohibit? He will not, at that time, have an immediate
answer,*° and with this, the futility of his count is clarified. This is what we intended to clarify

in this principle.
Principle Eight
The eighth principle, that one should not count a negation with a prohibition.

Know that a prohibition is one of two classes of a command, as in when you command
the one being commanded that he do a certain thing or that he not do it, as when you command

him to eat and you tell him “eat,” or you command him to refrain from eating and you tell him

»151

“do not eat.”">" In the Arabic language there is not a term which comprises these two meanings

144 Numbers 35:34.

145 T could not find this passage anywhere in the Sifre. However, the Sifre deals with a verse from the same chapter
(Numbers 35:25), and with regard to that verse, the Sifre does say that a “murderer defiles the land.” However,
Maimonides’ verse is not cited as the source for that. See Sifre, Mas ‘e 160.

146 The first usage of lav in this sentence does not fit its general rabbinic usage, though the second lav in this
sentence does.

147 Leviticus 21:12. The verse is referring to the high priest.

148 See Babylonian Talmud, Zevahim, 16a.

149 Yaftadih. That is, the following question will expose him as being in error.

150 Fa-1a yakiin lahu hina’idhin jawab rasan. Both Kafih and ibn Tibbon translate r@san as “at all,” whereas I have
rendered it “immediate.”

151 Indeed, Maimonides structures this whole book according to these two parts, with one section devoted to the
commandments that require one to do something, and the other section to those that prohibit one from doing
something.
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together. Those who speak about the art of logic have already mentioned this, and they said in
these words: “As for the command and the prohibition, they do not have, in the Arabic language,
a term which combines the two of them, so we are compelled to call the two of them together
with the term for one of them, and that is ‘command.””!32 Thus it has become clear to you that a
prohibition belongs to the category of command, and the well-known particle in the Arabic

language which is established for a prohibition is the particle /a.

This very matter is doubtless found in every language; I mean that you command the one
being commanded that he act or not act. So it is clear that a positive commandment and a
negative commandment are both absolutely commands, things we are commanded to do and
things we are prohibited from doing. The term for that which is required to be done is positive
commandment and the term for that which is prohibited is negative commandment, and the term
which comprises them together in the Hebrew language is gezerah [decree]. Thus, the sages

called every law, whether positive or negative, a “decree of the king.”'>

As for negation, it is a different matter; namely, that which negates a predicate from a
subject.!> There is nothing about it which is related to a commandment at all, as in your saying
“so-and-so did not eat yesterday,” and “so-and-so did not drink wine,” and “Zayd is not the
father of "Amr,” and others like that. For all this is a negation; there is not a whiff of a command
in it. The particle by which one negates in the Arabic language, mostly, is the particle ma. One

also negates with the particle /a and with /aysa. As for the Hebrews, most of their negation is

152 Alfarabi, “Kitab al- ‘Ibara,” 140.

153 Gezerat ha-melekh. 1t is worth pointing out that this phrase is used in rabbinic literature to refer to
commandments (see Tosefta, Nega im 3:7), but also to things which are not technically commandments and simply
the will of God in a more general way (see Babylonian Talmud, Yoma, 10a).

154 See Maimonides, Maimonides’ Treatise on the Art of Logic, ed. Efros, ch. I. For the Arabic original, p. 5 of the
Hebrew section, for Efros’ English translation, p. 34 of the English section.

274



through the particle /o itself, which they also use for prohibitions; they also negate with en and

the pronouns connected to it: eno, enam, enekhem and others.

As for negation in Hebrew with the particle /o, it is as in His statement “there has not

99 ¢

since arisen a prophet in Israel like Moses,” “God is not a man, that He would lie,” “trouble

29 ¢¢ 29 ¢¢

shall not arise twice,” ““a man did not stand with him,” “and he did not stand up, nor did he move
for him,” and many like this. The negation with en is as in His statement “there was not a man,”

“the dead do not know anything,”'>* and there are many others like that as well.

So the difference between negation and prohibition has become clear to you; that is, a
prohibition is part of the category of command and it cannot but be similar and equal to the verb
of a command. I mean, just as the verb of a command is always in the future tense, a prohibition
is like that; it is not possible in a language'® for a command to be in the past tense, and so too
for a prohibition. There is no way for a command to pertain to information because information
requires a predicate and a subject,!>” while the command is a complete statement'*® as is made

clear in the books set forth for this;'*® similarly, a prohibition will also not pertain to information.

155 Citations are from Deuteronomy 34:10, Numbers 23:19, Nahum 1:9, Genesis 45:1, Esther 5:9, Genesis 2:5,
Ecclesiastes 9:5. Regarding my translations of biblical verses throughout this section, some allow for various
interpretations depending on how one understands them. I have attempted to keep my translations consistent with
the way Maimonides explains them.

156 4l-lugha, according to most manuscripts. However, the Oxford manuscript has a line over al-lugha and the scribe
(it seems to be in the same hand) corrected it to al-kalam. That correction may work better here, as the text would
then read “it is not possible in a sentence...”

157 Meaning, a command cannot act as a proposition expressing information. Maimonides is referring to something
he explained more explicitly in his Treatise on Logic. A proposition relates information about a subject and is
comprised of a subject and a predicate. See Maimonides’ Treatise, ed Eftros, p. 6 of the Arabic, p. 35 of the English.
Here, Maimonides is explaining that a command does not have that structure and therefore cannot convey
information in a proposition.

158 Qawl tamm. See following note.

159 He is likely referring to Alfarabi’s epitome of De Interpretatione again, in which Alfarabi explains that there are
five types of complete sentences: the statement, the imperative, the entreaty, the request, and the vocative.
Statements “are those that are true or false, being composed of a predicate and a subject,” while the imperative,
entreaty, request, and vocative are complete sentences in their own right, and “are neither true nor false, except by
accident.” Instead of being statements of information with subjects and predicates, the imperative, entreaty, and
request (which are grammatically equivalent, the only difference between them being the relationship of the speaker
to the listener) are “composed of a noun and a verb in the future tense,” while the vocative is a similar construction,
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But not so a negation, for a negation will pertain to information, and negates in the past tense, in

the future tense, and in the present tense. All this is self-evident with contemplation.

Since this is so, it is not appropriate that the lavin'®® which are negations be counted
among the negative commandments in any manner. This rule is evident;'®' no proof for it is
necessary other than that which we mentioned regarding learning the meanings of the

expressions,'®? so that one may differentiate between the prohibition and the negation.

Our counterpart!®® was ignorant of this to the point that he counted “she does not leave

164 without perceiving that it is a negation, not a prohibition. Rather,

the way male slaves leave
the explanation is as I will describe. That is, God already ruled that in the case of one who strikes

his male or female Canaanite slave and deprives him through that striking of one of the tips of

but “leaves the verb in the future tense unexpressed.” See “Kitab al- ‘ibara,” 139-140. The translation above is Fred
W. Zimmerman’s; see Alfarabi, Al-Farabi’s Commentary and Short Treatise on Aristotle’s De Interpretatione,
translated by F. W. Zimmerman (London: The British Academy, 1981), 226. When Maimonides writes that a
command is a complete statement, he does not mean that a proposition expressing information (such as a negation)
is not complete, but rather that a command is not comprised of a subject and predicate; it is complete without them,
unlike a proposition.

160 T have left this untranslated because it is a rabbinic term referring to technical prohibitions, but in this section,
Maimonides curiously uses it as a general term which could include negations. A few of the many examples of the
rabbinic usage can be found in Mishnah, Makkot 3:9-11, Babylonian Talmud, Bava Metsia, 59b, and Babylonian
Talmud, Yoma, 22b. Maimonides himself explicitly uses this term in the rabbinic sense to mean a statement
prohibiting something elsewhere in this work, including later in this section.

161 Burhant. In the technical, philosophical sense, “demonstrable.”

162 K afih interprets this to mean that the way to determine whether a sentence is a negation or a prohibition is to
understand the meaning of the statement in question (See Kafih ed., 27 note 40). However, Maimonides is not
dealing with the question of how to tell if a certain sentence is a negation or a prohibition. Rather, he is saying that
the only evidence necessary to teach that one should not count negations among the 613 commandments is what he
has previously mentioned—that the grammatical use of a negation is different from that of a prohibition. The
expression “meanings of the expressions” here refers to the meanings of the logical terms he has previously
explained here and in his Treatise on Logic, rather than the context of a particular statement under consideration.
Kafih is likely influenced by a similar statement later in this chapter, made in a different context. See below, 279, n.
190.

163 This is generally taken to refer to the author of the Halakhot Gedolot; certainly Nahmanides, in his comments on
this principle, assumes the Halakhot Gedolot to be his target in this statement; see Chavel’s Sefer Ha-mitsvot ‘im
hasagot ha-ramban, 88. However, I have not found this listed as a commandment anywhere in Hildesheimer’s
edition of the Halakhot Gedolot. This should not be completely unexpected, as the text of the Halakhot Gedolot has
had a fairly rocky history of transmission, and it is very likely that significant textual variations exist.

164 Exodus 21:7.
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his limbs, he leaves a free man.'® It would have arisen in our minds that that would be even
worthier and more appropriate in the case of a Hebrew female slave, and if he deprives her of
one of the tips of the limbs, she should leave a free woman. So He negated this ruling from her
by saying “she does not leave the way male slaves leave,” as if He is saying her leaving a free
woman is not required at the deprivation of one of her limbs. So that is a negation of a certain
ruling from her; it is not a prohibition. The scholars of tradition expounded in this way, and they
said in the Mekhilta “‘she does not leave the way male slaves leave,” she does not leave through
the tips of her limbs in the manner that Canaanites leave.”'® So it has become clear to you that it

is a negation of a certain ruling and a denial of it, not that it is a prohibition of anything.'¢’

Additionally, there is no difference between His statement “she does not leave the way

male slaves leave,” and His statement “the priest shall not seek a yellow hair, he is impure,”'®®

which is absolutely a negation, not a prohibition. That is, it informs us that sesger'® is not

165 See Exodus 22: 26-27. The rabbis expanded the biblical ruling to include not just eyes and teeth, but all the
“rashe evarim,” “tips of the limbs.” See Babylonian Talmud, Qiddushin, 24a-25a (on 25a, the Talmud lists the body
parts that are considered “tips of the limbs”), and Maimonides’ ruling in Mishneh Torah, “Laws of Slaves” 5:3-17.
166 Mekhilta de-Rabbi Yishmael, Mishpatim, 1. Maimonides’ quotation differs from the formulation in the Mekhilta,
in a way which makes his reading of this verse clearer; Maimonides’ quote reads “einah yotz ‘ah be-rashe evarim,”
while the Mekhilta reads “lo tetze be-rashe evarim.”.

167 Maimonides contends that this verse does not prohibit the master from setting his female Hebrew slave free after
injuring her, and is only teaching that he is not obligated to free her as he is for other types of slaves. Nahmanides, in
his glosses to this chapter, suggests that perhaps the Halakhot Gedolot counted this as a negative commandment
because the author felt that the verse’s intention was to prohibit a master from using the female slave’s injury as an
excuse to free her, thus freeing himself from his obligation to support her. However, Nahmanides himself is inclined
to think that this verse is indeed a negation and not a prohibition, though his reasons for thinking that differ from
those of Maimonides. In any case, in the end, Nahmanides admits that he cannot be completely sure whether this
verse is a prohibition or a negation. See Chavel ed., 87-90.

168 1 eviticus 13:36. This chapter describes the procedure through which a priest investigates whether an appearance
of leprosy on a person renders that person ritually impure or not. Starting in verse 29, the chapter describes what the
priest needs to do if a leprous spot appears on a person’s head. In that case, if the priest sees that the spot does not
look “deeper than the skin” and there is no black hair, he quarantines the person (this quarantining is called hesger in
rabbinic writing based on verse 31) for seven days. If after seven days, the spot has not become larger nor has it
grown yellow hair, the person is quarantined for another seven days. Verse 36, quoted by Maimonides, is dealing
with a case in which the spot did grow, and it rules that the priest need not even look for yellow hair (a sign of
impurity) because if the spot became enlarged, it is clear the person is impure.

169 See previous note.
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needed with this sign,'’? and he [the priest] does not waver about it; indeed, he [the afflicted
man] is impure. The same applies to His statement “they do not die for she was not free;”'’! that
is also a negation, not a prohibition, in that He said the two of them do not require death, since
her freedom was not complete. It is not appropriate to expound this as if He is saying “they shall

not die,”!7?

as that would remove it from a matter of negation to a matter of prohibition. For His
statement here, “they do not die, for she was not free,” is like His statement “the maiden has no
sin [worthy] of death,”'”® which negates from her the obligation of being killed due to the

coercion.!” So too here, due to the slavery, it negates their obligation of being killed,!”> as if He

1s saying “they have no sin [worthy] of death for she was not free.”

176 is likewise a

His statement “and he will not be like Korah and his company;
negation,!”” and the sages explained that it is a negation.!”® They elucidated its meaning and said
that He, may He be exalted, informed us that any dissident who rebels'”® against the priesthood

and lays claim to it,' what happened to Korah and his company, that is, sinking and

incineration,'®' will not happen to him. Rather, his punishment will merely be “as God spoke to

170 «“This sign” being the enlargement of the afflicted spot.

171 Leviticus 19:20. This is the law of a “shifhah harufah,” a female, Canaanite slave who has been designated for a
male, Hebrew slave to marry, but has only so far been partially freed. If someone sleeps with her before she is freed
fully, they are not put to death.

172 La yuqtala. That translation, which Maimonides warns against, is exactly how Saadya renders this verse in his
Tafsir, see Saadya, 173.

173 Deuteronomy 22:26. The verse teaches us that if a betrothed woman is raped, only the rapist is killed, and the
woman is not punished.

174 Since she was coerced, she does not get punished in the way a betrothed woman would for engaging in sexual
relations.

175 Since she was not fully freed, they are not killed as they would have been had she been free.

176 Numbers 17:5.

177 The Halakhot Gedolot does in fact consider this a prohibition; see N. Hildesheimer, ed., 46.

178 See Midrash Tanhuma, Tsav, 11.

179 Kul kharij yakhruj. Given the word’s association with the Kharijite sect in Islam, as well as its use by Rabbanite
Jewish writers to refer to the Karaites, perhaps a more accurate translation would be “any sectarian.”

130 That is, if a non-priest demands that he be granted priesthood.

181 See Numbers 16:33-35. See also Babylonian Talmud, Sanhedrin, 110a, and the commentary of Abraham ibn
Ezra to Numbers 16:35.
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him by the hand of Moses,”'%> meaning leprosy, which refers to His statement, may He be
exalted, “bring your hand into your cloak.”'®} They [the sages] drew evidence from what
happened to Uzziah, king of Judah.'®* And though we have found another text of theirs at the end
of Sanhedrin, and this is their statement, “anyone who embroils himself'in a conflict violates a
prohibition, as it says ‘and he will not be like Korah and his company,””'® this is by way of
admonition, 3¢ not that the plain sense of the verse is for this purpose. Indeed, the prohibition for

this purpose!®” is included under a second prohibition,'®® as I will explain in its place.'®

There is nothing that will distinguish a negation from a prohibition for you other than the
meaning of the sentence,!*® but not from the expression,'®! since the particle for a negation and a
prohibition in Hebrew is the same, and that is the particle /o. So it is necessary that the one
considering it possess understanding of the meaning of the sentence, and then he will easily

grasp which /av is a negation and which /av is a prohibition, as we have previously explained.

[The sages], peace be upon them, already noted this matter in what we found to be a

disagreement which occurred among them about one of the negative commandments, whether it

132 This is the continuation of Numbers 17:5, quoted above.

183 Exodus 4:6. That is to say, the phrase “by the hand of Moses” in Numbers 17:5 is a reference to Moses’ hand
becoming leprous in Exodus 4:6.

184 11 Chronicles 26:19.

185 Babylonian Talmud, Sanhedrin, 110a.

186 4]-wa ‘z. Tbn Tibbon translates this as asmakhta, a rabbinic term for a textual hint to something that is not the
text’s primary meaning. That translation may be based on the continuation of this sentence but does not capture the
meaning of the Arabic word itself. Or, as Mordechai Cohen suggests, this might simply be evidence that Ibn
Tibbon’s Arabic text was not identical to ours. See Cohen, 321, note 116.

187 The purpose of forbidding conflict.

188 Lav thani. Though I have left the word /av untranslated elsewhere, here Maimonides is using it in a way that is
consistent with the rabbinic sense of a technical prohibition, so I tried to translate it in a way which reflects that.
189 See negative commandment 45, the prohibition based on the rabbinic reading (Babylonian Talmud, Yevamot,
13b) of Deuteronomy 14:1.

190 Ma ‘na al-kalam. The “meaning of the sentence” might refer to the context of the phrase, but as the subsequent
examples show, this is not necessarily the case. It seems there are other elements which one needs to consider in
trying to determine this “meaning,” such as the rabbinic interpretation. See above, 133-136.

191 Meaning, not from the word /o itself.
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1s a negation or prohibition. That is His statement, may He be exalted, about the fow!/ sin-
offering, “and he shall pinch its head close to its neck, and he shall not separate it.”’'*> Our
tanna—he is the speaker in the text of the Mishnah'*3>—believed this is a prohibition, and
therefore he says “if he separated it,'** he rendered it unfit.”'% It necessarily follows from this
that this lav is a negative commandment, for when he separates the head, he renders it unfit, as if
he were to offer leaven or honey."” But Rabbi Elazar be-Rabbi Shimon believes that this lav is a
negation, not a prohibition, and what is meant by His statement “he shall not separate it” is that
it is not necessary to separate the head, but rather to divide it to a certain degree, and therefore if
he separated it, it is valid. That is what they recorded at the end of Zevahim,'*” “Rabbi Elazar be-
Rabbi Shimon would say ‘I heard that they separate for the fowl sin-offering.’ So what does ‘he
shall not separate’ mean? One does not need to separate.” They objected to that statement, and
they said “if so, with regard to a pit, when it says ‘and he does not cover it,’'*8 there too he
should not need to cover it.’'*° The answer was “there, when it says ‘the owner of the pit shall

2200

pay,’** it implies that covering is required.”

It has become clear that it is from the meaning of the sentence that one should seek

guidance as to whether it is a negation or a prohibition. It is also clear that His statement “/e

192 Leviticus 5:8.

193 Mishnah, Zevahim, 6:6.

194 That is, if he fully severed the bird’s neck.

195 The full text of the Mishnah reads “if he separated it for a sin-offering, or if he did not separate it for a burnt-
offering, he rendered it unfit.”

196 See Leviticus 2:11 and negative commandment 98.

197 Babylonian Talmud, Zevahim, 65b-66a.

198 Exodus 21:33. This verse, along with the next one, teaches that if somebody digs a pit and does not sufficiently
cover it, and then somebody else’s animal falls in, the one who dug the pit is liable to pay damages.

199 Meaning, if Rabbi Elazar is correct, and the word /o can simply mean that one does not need to perform whatever
action is being described, then when the verse in Exodus 21, regarding one who digs a pit, remarks that he does not
cover it (lo yekhassennu), maybe it means that he does not need to cover it.

200 Exodus 21:34.
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shall not separate” is a negative commandment, based on what the Mishnah conveyed.?! From
here it becomes clear that His statement about the fow! burnt-offering “and he shall tear it open

202 is not appropriate to be counted because it is a negation

by its wings, he shall not separate it
according to all; “if he separates it, it is valid.”** Because He said about the animal burnt-
offering “and he shall cut it into its pieces” it may have arisen in the mind that the fow/ burnt-

offering is like that, so He said he does not need to separate it, just that he should tear it, and if

he does separate it, it is valid as has been explained in its place.?%*

Among the /avin are negations also, as in His statement “anything dedicated that is
dedicated from a man shall not be redeemed.”®® Indeed, it is clear to you that this is a negation,
not a prohibition, when you know the meaning of this sentence. That is, that the text had already
ruled that the fixed sums for assessments be in relation to the age of the one being assessed and
whether the person is male or female.?% There is no difference in that regard between one saying

“I dedicate my value” or “I dedicate the value of so-and-so;” indeed, we see who that person is

201 See negative commandment 112.

202 Leviticus 1:17.

203 Mishnah Zevahim 6:5. Compare to Daniel al-Qumisi, who seems to argue that it is actually mandatory for the
priest to fully separate the head from the neck, based on his understanding of Leviticus 1:15. See Schechter, 513.
However, the manuscript is sufficiently incomplete that we may not be able to precisely determine al-Qumisi’s
opinion on this.

204 Meaning, the priest does not need to completely sever the bird, he just needs to tear it open. Though in this case
he offers a contextual explanation for why a negation is necessary based on the procedure for an animal burnt-
offering, his proof that it is a negation comes from the Mishnah, not the context of the verse. Again, the meaning of
the verse is determined by rabbinic sources.

205 Leviticus 27:29. The case at hand is one in which someone vowed to donate the value of a certain person (either
himself or another) to the Temple. This chapter had previously taught that if one dedicated an animal or piece of
land to the Temple, under certain circumstances the one who dedicated it can redeem that animal or land; meaning,
one may pay the value (increased by a fifth) of whatever was dedicated. According to Maimonides, this verse
teaches that this type of redemption is not applicable in a case where the one whose value has been dedicated has
been sentenced to death.

206 Leviticus 27 lists set amounts for the value of any person, and those amounts are based on the age and sex of the
person being evaluated. For example, if a thirty-year-old male wants to donate his own value, he will pay the price
set for a male between the ages of twenty and sixty; that is, fifty shekels. See verses 1-7 for the complete list.
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and how old he is, and he is evaluated®”’ in relation to that.?’® But if the one being assessed is a
person who has previously been sentenced to death by ruling of the court?® and his judgment has
been settled, and after &is verdict is pronounced the speaker says “I dedicate this man’s
value,”?'? he [the one who said that] is not obligated for any payment because he [the one who
was sentenced] is considered like a dead man who has no value since the time his verdict was
pronounced. This is the matter intended in His statement “he shall not be redeemed;” meaning,
there is no monetary compensation for him which would obligate the one who pledged the value
to pay. This is one of the rules for valuations and their laws which the text mentioned, and it is
not a prohibition. The text of the Mishnah is “a person at the point of death*'! or one who is set
to be executed cannot have his value pledged and he cannot have his worth assessed,”*'? and the
Talmud explained that this is on the condition that e was sentenced to death by a Jewish

court.?'3 The text of the Mekhilta is: “Those who are sentenced to death by the court have no

297 Wa-yuzin. This could also be translated in the active voice—the one donating evaluates how much he owes based
on the age and sex of the one whose value he is donating—but it seems more likely that the passive is intended.
Kafih, however, translates this as ve-yishalem, and ibn Tibbon as ve-yiten, possibly indicating that they read this as
an active verb.

208 Meaning, there is no difference between a case in which a person donates his or her own value and a case in
which the value of another person is being donated; the only factors involved in the evaluation are the age and sex of
the person whose value is being donated.

209 Oad nithayev mitat bet din. That is, he was sentenced to a death to be administered by the court, as opposed to
having committed a capital crime that is not enforceable by a court and left to divine resolution.

210 In other words, somebody vows to donate the value of the man who has been sentenced to death.

211 The term is goses, used of a terminally ill person who is expected to die shortly.

212 Mishnah ‘Arakhin 1:3. The final clause of this phrase is “lo nidar ve-lo ne ‘erakh.” The word nidar, which I have
translated as “have his value pledged,” refers to a different type of vow than that with which we have been dealing.
In this case, the one pledging the value of the person specifies that the pledge is for the actual value of the person,
which is based on how much this person would be worth if he or she were hypothetically sold at a slave market. The
word ne ‘erakh, here translated as “have his worth assessed,” refers to the type of vow Maimonides has been
discussing; i.e., a case in which the one pledging the value of a person vows to donate his worth, which is evaluated
based on the age and sex of the person in question, as described in Leviticus 27. Maimonides himself, in Mishneh
Torah, spells out the difference between these two types of vows. See “Hilkhot ‘Arakhin” chapter 1, and law 9 in
particular.

213 The Talmud never actually explicitly says this in the context of these assessments, and interestingly, in Mishneh
Torah, Maimonides also mentions that the court must be a Jewish one; see “Hilkhot ‘Arakhin” 1:13. Maimonides
may be basing his ruling on a discussion found in Babylonian Talmud, Gittin, 28b, in which one opinion cited in the
Talmud suggests that if someone is sentenced to death in a Jewish court, he is considered dead, whereas he is not if
he was sentenced by a gentile court. However, that opinion was stated in regard to the question of when the wife of
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redemption, as it says: ‘anything dedicated that is dedicated from a man shall not be
redeemed.”?'* Consider the exactness of the words and the precision of the insight in it; how
they clarified that this /av is a negation and not a prohibition by saying “they have no
redemption,” rather than saying “one cannot redeem them.” They explained this very matter in
the Sifra, in the section about assessments. They said: “How do we know [the ruling] regarding
those sentenced to death by the court in a case where someone said ‘I dedicate his value?’
Scripture teaches ‘anything dedicated...shall not be redeemed.””'> That is to say, how do we
know that there is no value obligated for him? We have explained this matter to the fullest extent
of explanation, to the point that I say that there does not remain anything which would obscure it

even for the most boorish of people with regard to intelligence.

Since we spoke about this purpose, you should know that the particles?'® which indicate a
prohibition in the Torah?!” are four, and anything which is prohibited with one of these four is
called a negative commandment. They are: hishamer, pen, and al, and lo. [The sages] explicitly
said: “Anywhere it says hishamer, pen, and al, and lo is nothing other than a negative

commandment.”?'$

One thing is left for us to clarify in order to complete the purpose of this chapter. That is,

that when something is described in the Torah as having charged us to cleanse our souls?!®

the one who was sentenced is allowed to rematry, and the laws of assessments of personal value are not mentioned
at all. See the commentary of Mishnah la-melekh to Maimonides, “Hilkhot ‘Arakhin” 1:13.

214 Mekhilta de-Rabbi Yishmael, Mishpatim, 10.

215 Sifra, Behugotai, 5.

216 K afih’s edition has al-harf, “the particle,” but all manuscripts I have seen have it as al-ahraf, “the particles.”

U7 Fi-l-shari‘a. Again, the meaning of the word shari‘a seems to be inconsistent throughout this work. In this case,
Maimonides seems to be using it to refer to the entire corpus of the Torah (or at least its legal sections).

218 This statement appears numerous times in the Babylonian Talmud (see Sotah 5a, Menahot 99b, among others),
but in the Talmud, the list only includes the first three terms, not /o.

219 Anfusna. Possibly “cleanse ourselves.” Ibn Tibbon renders it “to cleanse our souls,” while Kafih translates it “to
cleanse ourselves.”

283



through negating such-and-such an action from us, that action is counted in the sum of negative
commandments, even though the /av through which it comes is a negation, not a prohibition. For
once it obligated us to negate from our souls so that we say “I did not do that and I did not do
that,” it is known with certainty that this or that action is prohibited from us, as in the Book’s
obligation for us to say “I did not eat from it in my mourning, and I did not dispose of it in a state
of impurity, and I have not given of it for the dead.”**° This shows that each of these actions is
prohibited, and the explanation of this will come in its place in our discussion of these

commandments.?*!

220 Deuteronomy 26:14.

221 Indeed, Maimonides counts all three of these clauses as separate commandments. Following rabbinic tradition, he
explains that this is referring to the tithe of ma ‘aser sheni, a portion of one’s produce that needs to be taken to
Jerusalem to be eaten. Upon taking it to Jerusalem, the one bringing the produce must recite this formula, called
viduy ma ‘aser. He explains that the first clause, that it was not eaten in mourning, prohibits eating the ma ‘aser sheni
immediately after a close relative has died, before the burial. The second clause, that he did not dispose of it in a
state of uncleanliness, prohibits him from eating the ma ‘aser sheni while either he or the produce itself is in a state
of ritual impurity. The third clause, that he did not give of it for the dead, is a general prohibition against using the
produce for anything other than eating, and the verse is simply giving an example of such prohibited usage; one
must not sell the produce in order to raise money for a coffin or burial shrouds. This is all explained in greater detail
in positive commandment 131 and negative commandments 150-152.
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Appendix C: Maimonides’ Fourteen Principles, Paraphrased

10.

11.

12.

13.

14.

Only biblically mandated laws should be counted, not laws enacted by the rabbis.

Not every commandment which is derived from the Torah through hermeneutical devices
should be considered biblically mandated.

Non-permanent commandments should not be counted.

General commandments which encompass the whole legal system and do not mandate a
specific activity should not be counted.

Reasons for commandments should not be counted as commandments.

Laws which include both a positive and a negative commandment should have the
positive one counted among the positive commandments and the negative one with the
negative commandments.

One should not count the individual cases in which a particular commandment applies as
separate commandments.

A negation should not be counted; only a prohibition can be part of the list.

The biblical statements which prohibit or require a certain action should not be included
in the list; only the actions themselves should be counted.

One should not count actions which are required only to set up or prepare for the
performance of a commandment.

Individual components of a particular commandment should not be counted.

Different stages of a performance of a commandment should not be counted.
Commandments which are to be performed on multiple days should only be counted
once.

Only the requirements for imposing different types of punishments in general should be

counted as positive commandments, not the requirements to punish particular actions.
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