THE UNIVERSITY OF CHICAGO

CONTROLLING ADMINISTRATIVE POWER UNDER

SYSTEMS OF SEPARATION OF POWERS

A DISSERTATION SUBMITTED TO
THE FACULTY OF THE LAW SCHOOL
IN CANDIDACY FOR THE DEGREE OF

DOCTOR OF JURISPRUDENCE

BY

ANDREW KONSTANT

CHICAGO, ILLINOIS

JUNE 2025



COPYRIGHT
ANDREW KONSTANT 2025



Acknowledgements

My time at the University of Chicago has been one of the most enriching periods of my
life. I came a relatively young common-law academic with thoughts only of legal doctrine, and I
leave with a perspective that is perhaps better aligned with the ‘Chicago style’. For this I have
many to thank. Primarily is Professor Tom Ginsburg. He has been an unrelenting support during
my time at the law school — always available to chat about research, career goals and much
besides. Professor Susan Stokes played as instrumental a role while I was a student in the
Political Science department and this thesis has her to thank as well. Professor William Howell,
Professor Michael Albertus, Professor Zhaotian Luo and Professor Monika Nalepa were all of
tremendous help, especially in broadening my academic world and encouraging an interloper
such as myself to learn the tools of empirical research and formal theory. Professor Jennifer Nou
was also a fantastic aid in this project, especially in its early stages. Professor Brian Leiter has
also been a tremendous inspiration throughout my time at UChicago and was always
accommodating of my curiosity of the Philosophy of Law, ready to suggest readings that would
add depth to my understanding of some of the arguments made in this dissertation. Finally, Justin
Swinsick has shepherded this project over the line with incredible patience and for that I thank

him.

Ultimately, I have a great deal of thanks owed to the people who have ensured I had the
opportunity to pursue my academic goals. Obviously there are my parents, Helieh and Martin
Konstant. They couldn’t have done more for me. My father passed away in 2024 and was not
able to see the end of this journey, but he was as responsible as anyone for it. My wife, Shayda
Vance, is instrumental in everything I do including raising our beautiful children, Elham and
Rohan (both of whom were born while this dissertation was being written).

il



Table of Contents

Chapter 1: INtrOQUCTION .......eeeiiie ettt ettt e e e e e taeeesaeeesaeeennaeesnsaeesnsaeesnseeennses 1
Chapter 2: Regime Type and the Administrative State ............cccevevieiieriiieiienieeieeeeee e 5
L INtrOUCHION . c..eiiiiieiticitee ettt ettt ettt sbe et et e s bt et eaeens 5
II. RegIME TYPE TYPOLOZY .ccnriiieiiiieiieeeiieeetee ettt e et e et e et e e s teeesataeessbeeesaeeennneesnsneenes 8

Q. REZIME TYPOS..eiuiieiiieiieie ettt ettt ettt ettt e et e et e e bt esaaeenbeesabeenbeessseensaesnsaans 9

III.  Regime Type in Constitutional DEeSIZN ........cceeviieriiiriiiiiieiiieiieeie e 11
IV.  Regime type and the administrative State...........cccccveeeriieeriiieesiie e 16
V. Theory of Regime Type and Bureaucratic Structure ............ccceeeveevieerieeneeniieniienneeneen. 19
VI.  Regime type and UnilateraliSm .........c.cocoueeiiieriieiiieiieeiiesie ettt 28
VII. Political Parties and Regime Type Constraints..........ccceeecveeercieeenieeesieeeieeeieeeevee e 31
VIIL  CONCIUSION ...ttt ettt et sttt et e b e e sbe e 33
Chapter 3: Levers of Administrative CONntrol ..........c.coccveriiiiiiieiiiiiieeieeieeeee et 35
Lo TOAUCTION ...ttt ettt et et e st e beesateebeesaeeens 35
II. Principal/Agent FramewWork ...........ccoooiiiiiiiiiiiiiiiiie e 38
III.  Control in Principal/Agent Framework...........cccccoeviiiiiiiiiniiicieceeeeee e 40
IV.  Control and the Levers of Control...........c.cooiiiiiiiiiiiiiiiieeeeeee e 43

a. Agency design / destruction / r€CONSIUCLION .....c..eevuvieiierieeriieeieeiieeie e eeeeiee e eneees 45

b.  Appointment / T€MOVAl POWET.......cccueeriierieeiieriieeiierite et enite et esieeereesieeebeeseesaeeeseeenns 47

C. Budget Control......ccciiieiiiieiiece et et saae e e e e eaae e 50

d. Centralization Of AZENCY ACLION.......ceevviiiriiiiiieiieeie ettt et ere e e b e saeeneees 52

V. Why do Presidents Seek More POWET? ......cc.cooviiiiiiiiiiieeieece et 54
VI.  Executive POWer’s Staying POWET .......c.ccooiiiiiiiiiiiiecieece ettt 59
VIL  CONCIUSION. ...ttt sttt sttt ettt et e sbe e 64
Chapter 4: Administrative Reform and Constitutional Responsibility...........cccoeeeevieniiieniennnn. 66
Lo TOAUCTION ...ttt ettt et et e st e e b e sbteebeesaeeens 66
II. Constitutional Systems and Reorganization.............ccoeeueevieenieniieeniieniie e 70
III.  Administrative Reform and Control............cccoeeiiiiiiiiiiiiiiiiieieceeeeee e 72
IV.  Reorganization and Control — United States and the United Kingdom ......................... 77
V. TREOTY .ttt ettt et e e et e s at e e bt e s st e ebeesabeenbeesabeenseeenbeenseesnseenseas 81

a.  Cheap talk MOdEL.......cccoooiiiiiiiiiiie e 83

VI.  US Presidential Reorganization AUthOrity.........cccccveeeiiiieiiieeniie e 92
VII.  Recognizing AUtROTIEY ......oovuiiiiiiiiieiiecie ettt ettt eae s 94
VIII.  Building institutional Capacity..........ccceevuieriiiiiieniieiieeie ettt sve e 97



IX. Bureau of the BUdget........cccooiiiiiiiiiiicee e e 99

X. Tawney and Russell AMendment.............cccueeruiieiiiiiiieiienie e 102
XL CONCIUSION. ...ttt sttt et st b et sbe et et sae e b enees 105
Chapter 5: Constitutional Change and Executive EvOlution ...........cccceevvieeiiieniiiieccieecieeee, 107
L INtrOAUCHION . ...ttt sttt et sttt st sb et e sae et saeen 107
II. Theories of constitutional Chan@e .............ccceeviieiiiiniieiiieeeeee e 111
III.  Theory of constitutional change with respect to the executive..........cceeevveercveennenns 116
IV.  Legal Claims of Constitutional AuthOrity..........ccccoieviiiiiienieiiieieeieee e 118

a. Claims of authority and their resOIUtiON. ........cceeeeuiiiiieiiieieeieeeeee e 121

b.  Judicial Claim reSOIULION. ......c..eoiiiiiiiiiiiee e 124

V.  Non-Judicial Claim ReSOIUtION ........cceevviiiiiiiiiiiiieiieeieeee e 132

a. Expansion as Successful Persuasion ............cooceeevuierieiiiieniieiiieiecieee e 134

VL CONCIUSION. ...ttt ettt b e ettt e st e bt e saeeeeeas 138
Chapter 6: Model of Constitutional Claim ReSOIUtion ............cccceevuieniiieiienieniieniecieeeeeee e 140
L INtrOUCHION . c..ceiiitieitceitee ettt ettt sttt e esbe et st 140
IIL. The MO ...ttt ettt et st 141
ITL.  ADALYSIS .oiuiieiiieiieeie ettt ettt ettt et e et e et eeabe e teeesbeenseeenbeeseesnbaenseesnseenseas 147
IV, IMPICATIONS ...eiiiiiiiieiieeiie ettt ettt ettt e ettt e et e e beeenbeeseesnsaenseesnseenseas 151
V. CONCIUSTION. ..ttt ettt bt e st e bt e s e e et e e s abeenbeeeaee 153
Chapter 7: CONCIUSION. ......uiiiiiieeiiie et e et eee et e e st e e et eeestee e sbeeessbeeesaeeesseessseesnseeessseeensseens 155
AAPPEIAIX ...ttt ettt ettt ettt ettt e et e e ae e e be e aeeeabe e tae e bt e e abeenbteetteenbeeeabeenbeeesaeeseennsaens 161



Chapter 1: Introduction

The aim of this dissertation is to explain why presidential systems have begun to look
similar to parliamentary systems with respect to the relative authority of their political
executives. In particular, the study aims to explain how the political executive has assumed
greater control over the administrative state. The question is set within the broader debate about
the relevance of constitutional regime type in constitutional design. Essentially, is this choice a
meaningful one to make or are design outcomes dictated by other factors. Scholarship to this
point has almost universally established that the political executive, whether in presidential or
parliamentary systems, has expanded in power. Putting aside the question of whether both
systems produce political executives of similar levels of power, the fact that they have adopted

the same trajectory challenges what we should expect each regime type to produce.

This convergence arguably has occurred because presidents have become more powerful
than a system of separated powers with checks and balances would suggest they should. One
important way in which presidents have become more powerful is through increased control over
the bureaucracy. Here again we should expect control features to look different based on the two
regime types. The design of presidential systems means that because legislatures create the
administrative state and maintain an interest in its functioning (given the political accountability
members of the legislature possess), control over the bureaucracy is not by design completely in
the hands of the political executive. The allocation of control is uncertain enough to engender a
great deal of contestation between branches of government. The result is that the administrative
state was and is treated as the prize in this contest. However, this contest has had the political
executive win more often than not and as control over the administrative grows, the presidency
gains in power. As a result, the specific question for this study is how the political executive’s
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control over the bureaucracy has grown. In particular, using the United States as the
paradigmatic case of a presidential system characterized by separation of powers, this study aims

to explore the reasons for the expansion of presidential authority over the administrative state.

Chapter 2 begins with establishing the expected institutional design that regime types
should produce with respect to control over the bureaucracy. Implicit in this question is a
challenge to the conventional idea that constitutional regime type matters in dictating the
functioning of a governing system. Should administrative control manifest in a manner predicted
by regime type, then regime type is a meaningful choice. However, if we see deviation from
what we should expect based on the incentives generated by regime type, then the choice
between presidential and parliamentary systems carries less meaning. Assuming that the
overwhelming consensus that such deviation has occurred is correct, the only conclusion is that
more than the incentives generated by regime type are at play in determining which arm of

government comes to control the administrative state.

The mechanisms used to control the administrative state in presidential systems are laid
out in chapter 3. The chapter employs a rational choice perspective to understand the methods by
which the political executive can exercise control over the administrative state. Along with the
toolkit of control, the chapter outlines a theoretical model which explores the political
executive’s incentives for expanding these means of control beyond their legal bounds in an
effort to control the bureaucracy. In addition, in order to make the credible claim that what we
see is in fact constitutional convergence, the chapter lays out the incentives that exist to maintain
successful claims of extra-legal authority. In other words, the reasons for the persistence of

expanded authority.



If the mechanisms of control may be thought of as the levers that are used to control the
machinery of government. Administrative reform is an opportunity to re-design the machine
altogether in a manner more conducive to control by the political executive. Chapter 4 tackles the
process of large scale administrative reform. This chapter seeks to explain how this power was
obtained by the political executive as opposed to the legislature whose task it was to design the
administrative state in the first place. In an effort to do so, the chapter outlines a game theoretic
model which illustrates the reasons that a legislature would allow the executive to take the lead

in administrative reform.

All the changes that the political executive is permitted to make fundamentally rebalance
the separation of powers and the checks and balances with which presidential systems are
ordinarily equipped. Essentially, such a change would constitute a fundamental constitutional
change — and such language is often used to describe it. The question is then: how does the
emergence of extra-constitutional authority take place? Chapter 5 begins to deal with this
problem by first characterizing the nature of the actions taken by the political executive when
expanding its authority. It then establishes that there exists the scope, and the separation of
powers creates the incentive for, a contest of constitutional claims between the political branches
of government over expanded authority, especially with respect to control over the
administrative state. The chapter then explores the conventional arguments that attempt to
describe how these contests are resolved: the judicial model or persuasion. It then establishes that
neither is adequate for such a task. In fact, the case of the judiciary, judicial minimalism, being a
popular orientation for constitutional courts to adopt, actually encourages more aggressive
executive expansion of authority. As a result, we are left in need of a description of the manner

in which these contests of constitutional claims are resolved.



Chapter 6 develops such a theoretical model. The model describes the conditions under
which the shift in the balance of the Madisonian separation of powers occurs. The theory seeks
to understand constitutional change as a bargain between political branches of government

occurring in the view of the citizen.

Chapter 7 is the appendix in which I lay out a formal model described in chapter 6 when
discussing the doctrinal features of the judiciary that prevent it from acting as a constraint on the
political executive’s extra-constitutional claims. In fact, a counter intuitive result of the model is
that doctrines and norms that judiciaries typically adopt may help in encouraging the political

executive to be more aggressive in making extra-constitutional claims.



Chapter 2: Regime Type and the Administrative State

I. Introduction

The argument presented in this dissertation is that despite the different regime types that
states may adopt and the theoretical expectations of the constraints that each regime type may
place on the executive’s control of the bureaucracy, the way in which chief executives exercise
control over their administrative states has converged under each regime type and towards a
similar goal: grant the head of the executive more control. That control has developed in a
remarkably similar fashion based on similar inherent qualities of political leadership in different

regime types constitutes the puzzle with which this dissertation is chiefly concerned.

The bedrock assumption upon which this puzzle rests is that regime types, in theory and
practice, are expected to produce distinct outcomes for executive power in relation to the
administrative state. That despite this difference, the degree of authority that the executive
possesses over the administrative state appears similar. If such convergence has actually
occurred, there is strong reason to believe that the determinants of executive authority and
control may have less to do with regime type and the differences between them, than with lower-
level institutional variables. The first leg of this argument, therefore, and the subject of this
chapter, is to understand the regime types and their differences with respect to bureaucratic
control. What needs to be established are the expected consequences of regime type on the

authority and control of the administrative state.

Regime type features heavily as a discreet choice in constitutional design. The belief is

that by adopting a regime type, one is importing a package of institutional features that impacts



functioning, and in some cases even longevity, of the democratic system.' In justifying this
belief, the world is often categorized into two pure forms of democratic regimes, presidential and
parliamentary, and a third category of systems that comprise a hybrid of the two or something
distinct altogether. Their distinctions are typically based on the electoral rules that determine
how parts of government are formed. These distinctions are thought to give rise to differences in
incentives across institutions in the different regime types with the result that each regime type

should perform differently along different dimensions.

The dimension of immediate importance to this dissertation is the degree of control that
the executive may have over the administrative state. It is reasonable to assume that regime-type
would create some variance here. In both parliamentary and presidential systems, delegation
from an assembly to an expert agency is the modern method of governance. In both systems, an
elected assembly is able to ex-ante design the administrative state through its delegation of
policy implementation to administrative agencies as well as outlining procedural requirements.>
Likewise, in both systems the executive is thought to be responsible for the implementation of
laws, including those which delegate decision-making authority to administrative agencies. The
question arises whether in both systems the assembly and/or courts plays any meaningful role ex

post in direct control of the administrative state.’

It may be argued that regime type should result in a difference of outcome as they differ

in important respects. In a parliamentary system two ideas are central to their operation:

! Juan Linz, The Perils of Presidentialism, Journal of Democracy (1990) 51; Matthew Shugart and John
Carey, Presidents and Assemblies: Constitutional Design and Electoral Dynamics (1992).

2 Paul Craig, Comparative Administrative Law and Political Structure, Oxford Journal of Legal Studies
(2017) 946.

3 The argument in some jurisdictions is defined as whether the constitution commits to unitary structure of
the executive or not. Once created, is the bureaucracy under the sole direction of the head of government.
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parliamentary supremacy and the notion of unified powers. Conventional understanding of the
implication of these two ideas is that the legislature is in ultimate control of the government and
the policymaking process. The relationship between branches is not as clear in a presidential
system. The legislature cannot as easily remove the independently elected executive. The
executive itself possesses a popular legitimacy which may justify a certain level of independent
ex-post control. Furthermore, some executive control mechanisms come baked into the
presidential system. For instance, the ability to name and direct the composition of government
could be reasonably interpreted to be the power to appoint members of the executive, at the very
least, the cabinet or senior administrators.* While the details of the extent of power or oversight
of each arm of government are certainly debated within each jurisdiction, it seems clear that the
judiciary and legislature play some constitutional role in the ex-post oversight or control of the

bureaucracy.

Based on these distinctions and with the help of theoretical developments, mostly in
political science, this chapter offers the view that regime-types produce different bureaucratic
structures or patterns of control. Presidential systems set up a contest between arms of
government where compromise is the only possible outcome. This would be no different with
respect to the administrative state where each arm of government would have the incentive to
micromanage its operation. Parliamentary systems on the other hand allow for the prime
minister, along with cabinet ministers, to control, almost exclusively, the administrative state
under the direction of the parliament. The result is two different expectations for bureaucratic

control. The purpose and plan of this chapter is simply to understand the role of regime types in

4 However, the notion presidents have the power to direct the ‘composition’ of government seems
somewhat far-fetched. As will be seen, the formal power to change the structure of government does
differ somewhat.



theory, their implications for the administrative state and the type of bureaucratic structure that
we should expect from each type. The final section will introduce, as the stepping-stone to the
rest of the dissertation, the challenge to conventional conceptions of regime types presented by

unilateral action taken by prime ministers and presidents.

II. Regime Type Typology

To begin, there is broad consensus that there are two pure forms of government regimes,
presidential and parliamentary, as well as the aforementioned third category of governments that
possess features of both in some hybrid form that has been labeled either mixed, semipresidential
or parliamentary-presidential. Each category is thought to represent a distinct bundle of
constitutional rules that produce unique methods of electing, maintaining and changing a

government.

The emergence of a third category can be explained by the recent concern that the
variation in the bundle of rules across countries, as well as the emergence of novel constitutional
designs in more recent constitutions, has made the process of categorization difficult. Some have
cured this by expanding the category of mixed systems. For instance, Elgie, following
Duverger’s pioneering work, has perhaps made the most sustained case for the establishment of a
third category, semi-presidential systems, that have become far more common among
democracies established after the 90s.> Carey and Shugart have likewise worked to create
nuanced categories that they believe more accurately captures the variation among presidential
systems especially as exceptions to the pure models.® The larger this third category becomes and

the more stable their definitional features, the more strain it places on the usefulness of the pure

5 Robert Elgie, Semi-Presidentialism — Subtypes and Democratic Performance, OUP (2011).
6 Carey and Shugart supra at note 1.



models of presidential and presidential. Nevertheless, the pure models remain useful analytically
as they represent two poles of regime types. They are in theory the two ends of the continuum
with mixed systems occupying a place somewhere in between. If one wants to assess the degree
of convergence across democratic constitutional systems, the most striking assessment will be

gleaned from comparing the most different types.

What follows in the next section are perhaps the least objectionable definitions that one
may find in the literature. Broad enough that they should not attract too much criticism for all the
countries they may wrongly exclude or include, and specific enough that you can still tell them
apart. The purpose of articulating them is simply to set the benchmark of each of these systems
against which the hope is to measure the movement towards a uniform model of executive
dominance. However, what will become apparent is that these definitions do not include any
description of the control structure of the administrative state. Instead, much of the scholarship
on regime types focuses on the set of constitutional powers that govern the interaction between
arms of government and their electoral origins. The bureaucracy has only relatively recently
grown to a size that poses a challenge to now anachronistic understandings of constitutional
structure. This has meant that regime types are not normally associated with specific bureaucratic

control.

a. Regime Types

The hallmarks of a parliamentary system are that the executive is selected by the
assembly or parliament out of its members. Furthermore, the executive remains in office subject
to the legislature’s confidence. Under parliamentarianism, only the assembly is elected by
popular vote, with the chief executive voted or appointed out of the assembly. The requirement

of parliamentary confidence means that the executive’s survival is similarly tied to the



confidence of a parliamentary majority. In most parliamentary systems, the dependence is
mutual, and the executive may dissolve the assembly and call for new elections prior to the
expiration of its maximum constitutional period. Thus, parliamentarianism is often distinguished

from presidentialism on the grounds that powers are fused rather than separated.

The animating principle of a parliamentary system is the supremacy of parliament and
collective responsibility. In brief, ultimate authority is placed in the legislative assembly. They
then delegate authority to a cabinet and prime minister who in turn delegate authority to
department officials and the civil service. The structure is stitched together with a principle of
collective responsibility which requires that all ministers publicly take responsibility for
decisions, are responsible collectively to parliament and rightly demand the loyalty of civil

servants.

The hallmarks of a presidential system are that the chief executive is popularly elected
and the terms of the chief executive and of the assembly are fixed, and not subject to mutual
confidence. Furthermore, the elected executive names and directs the composition of government
and has a certain degree of constitutionally granted lawmaking authority. Under a presidential
system the origins of the two branches of government, the assembly and the presidency, are
electorally distinct, with the chief executive elected separately from the assembly, for a fixed
term. In principle, the president wields substantial, though not complete, authority over the

executive branch and over the lawmaking process.

Presidential systems also come packaged with a system or principle of separation of

powers.” The original manifestation of the separation of powers as a tripartite administration

7 Shugart and Carey supra at note 1.
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separation of branches breaks governing up into an executive, legislative and judicial arm.®
While mostly normative in content’, such systems exhibit certain patterns of operation. Perhaps
the starkest is that, unlike in a parliamentary system, the executive and legislative powers are
separated. Furthermore, the courts’ role and power, through judicial review, plays a greater part

in the checks and balances system produced in such regimes.

Given the variation of government types/institutional designs and more recent
innovations, a third category of regime types has emerged. While it has operated as a catch-all
category of hybrid regimes, certain patterns have evolved. The most prominent form, semi-
presidentialism, has a disputed definition though the simplest and broadest version is a system in
which both branches of government, the president and parliament, are popularly elected, but the
head of government (a prime minister) is elected from, and accountable to, the legislature. '°
Semi-presidentialism is characterized by the division of executive power between a prime

minister elected out of a parliament, and a popularly elected president.

III.  Regime Type in Constitutional Design

Given the assumption that regime type is constructed from a set of defined institutional
rules (and each type carries its own set), it is little wonder that it has been the focus of debate in

constitutional design. The implication of this assumption is that constitutional design is

8 Of course, this original depiction of tripartite system is probably no longer accurate. 4™ arm of
government institutions have become thought of as a co-equal branch of government crucial in the checks
and balances dynamic. See Tarunabh Khaitan, Guarantor Institutions, Asian Journal of Comparative Law
(2021); Mark Tushnet, The New Fourth Branch, CUP (2021).

% Also, the principle is often a source of much debate within jurisdictions which perhaps highlights its
definitional instability, as well as presents differently across systems such that a single global definition
may be impossible. See Peter Strauss, Separation of Powers in Comparative Perspective: How Much
Protection for the Rule of Law, Cane, Hofmann, Ip, Lindseth (eds.) The Oxford Handbook on
Comparative Administrative Law (OUP) 2019.

10°A Siaroff, Comparative Presidencies: the inadequacy of the presidential, semi-presidential and
parliamentary distinction, European Journal of Political Research 42 287-312
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important because the choice of institutional arrangements will have some impact on the stability
of the state and the quality of its governance. This leads to the persistent belief that constitutional
regime type can be tinkered with in order to produce optimal governance. There is an obvious
intuitive basis for this belief: the rules of the game matter in that they affect the way in which the
game is played. More important for present purposes is the belief that regime types are different
in their treatment of executive constraint. In other words, executive design specific to regime
type should have a meaningful impact on the nature of executive power. The importance of this
understanding is that if we can show that regime type, in fact, has little impact on executive
constraints, at least with respect to the administrative state, then we should reconsider the role of

regime type in discussions of executive power.

In discussing the benefits of the two regime types, two streams of scholarship have been
devoted to the question of which regime type should be adopted by any new democracy. In the
first, the objective is ascertaining which regime type is superior and, consequently, which should
be adopted by communities designing new constitutions. The second is an effort to challenge the
notion that regime type matters for the purposes of constitutional design. In other words, whether
it is possible to group countries neatly under the heading of presidential, parliamentary or, in
some cases, semi-presidential, or whether the variation between these countries renders such

categories underinclusive.

In the first tradition, Bryce was perhaps the first to systematically compare the value of
parliamentary and presidential systems.!! Bryce compared the regime types across three

dimensions: which of them best reflects the will of the people; which best guards against the

1 James Bryce, Modern Democracies (1921); James Bryce, The American Commonwealth, (1899). See
also, Sanford Levinson, Our Undemocratic Constitutions: Where the Constitution Goes Wrong (and How
We the People Can Correct It) (2006), 82.
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errors to which people may succumb (ignorance, haste or passion); which secures the highest
efficiency in administration. Unfortunately, Bryce spent little time of the last of these issues.
Nevertheless, Bryce concludes that parliamentary systems are superior as they comprise a
legislature in absolute control of the executive. The cabinet is effectively a committee of the
legislature and this induces the legislature to afford the cabinet a great deal of discretion. Wider
discretion leads to an executive able to decide quickly and steer the course of legislation as it
needs thus improving efficiency. In addition, accountability is clear. With a powerful executive,

the blame for any mistakes can be squarely placed at its feet.

Studies quickly followed and the area has been rife ever since, though, the dimensions
across which the regime types were compared have changed. Contemporary scholarship typically
looks at regime stability, policy outputs and their fit with citizen preferences, and the process of
governance. Linz creates an important marker for this question. For Linz, the fear was that
presidential systems concentrate a great deal of power in the hands of the president. This makes
the election a high stakes prize which creates the possibility for anti-democratic movements and
institutional conflict that could undermine the democratic process. This is contrary to
parliamentary systems where the electoral losers will always play some role in governance. This
theory and the empirical evidence supplied, largely presidential democracies in Latin America,
explains why parliamentary systems typically outlast presidential ones. Cheibub responded that
the Latin American democracies on which Linz relied displayed instability as a result of their

history in military dictatorships and not because of their unusually powerful presidencies. !?

12 Also note Mainwaring’s position that presidents were not that strong in Latin America, Scott
Mainwaring, Presidentialism in Latin America, Latin American Research Review (1990) 157; and Jose
Cheibub, Adam Przewroski and Sebastian Saiegh, Government Coalitions and Legislative Success under
Presidentialism and Parliamentarism, British Journal of Political Science, (2004) showing that they traded
formal powers in order to transact with the legislature.

13



Off the back of a substantial amount work done in political science on the relative virtues
of each regime type, the debate flowed into the legal scholarship. The most prominent and thus,
perhaps, the catalyst in this space was Bruce Ackerman’s classic piece on the new separation of
powers in which he argued that the American style of separation of powers is flawed and should
not be emulated in future constitutions.'® Ackerman elaborates on the flaws of the American
separation of powers system by emphasizing its tendency to shift power to the presidency.'*
Ackerman argues that countries considering their constitutional design should instead opt for a
‘constrained parliamentarism’ such as that adopted in South Africa or Germany. Richard Albert
adds support to this in the context of describing an institutional reason for the prevention of
democratic decay in Canada.'®> Albert has brought up regime type and the success of a
constrained parliamentary system in Canada in withstanding the general authoritarian slide to

which other countries have succumbed. '®

In the second tradition, a line of scholarship questions whether the definitions of regime-
types substantially match the countries that they attempt to describe. Cheibub, Elkins, and
Ginsburg have taken aim at the categories by presenting evidence to suggest that they are not
particularly useful in describing the constitutional rules and distribution of power one would

actually find within jurisdictions.!” Kent Eaton focuses on the effect of veto players, the visibility

13 Bruce Ackerman, The New Separation of Powers, Harvard Law Review, 113, (2000)

4 1bid, Also, Bruce Ackerman. The Decline and Fall of the American Republic, The Tanner Lectures on
Human Values, (2013).

15 Much of the scholarship focuses on institutional design unrelated to regime type. Authors in this sub-
genre of constitutional scholarship no longer associate particular institutional traits to chosen regime types
and certainly do not associated democratic backsliding to regime type.

16 Richard Albert and Michael Pal, The Democratic Resilience of the Canadian Constitution, in Graber,
Levinson, Tushnet (eds), Constitutional Democracy in Crisis? OUP (2018).

17 Jose Cheibub, Zachary Melkin and Tom Ginsburg, Beyond Presidentialism and parliamentarism,
British Journal of Political Science 44 (2014); A Siaroff, Comparative Presidencies: the Inadequacies
Presidential, Semi-Presidential and Parliamentary Distinction, European Journal of Political Research, 42
(2003).
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of policy negotiations, the system’s biases towards collective or particularistic goods, the
accountability of individual office holders, interest group strategies, and delegation to
bureaucrats.'® He concludes that although there are systemic differences between presidential
and parliamentary systems, these in most cases tend to ‘wash out’ when variation within each

regime is considered. !’

The reality is that despite the debate over the usefulness and accuracy of regime-types,
the classical distinctions remain prominent in the discourse. Further, regime type appears to play
a role in the practical state-building activities like constitution drafting.?’ While the most recent
scholarship no longer focuses on comparing regime types based on their longevity?!, there
remains the project of further refining the categories by investigating the nuanced appearance in
various jurisdictions.?> However, what is apparent is that even in an effort to distinguish between
regime types, and importantly, to articulate the differences in executive constraints, regime types
are often not described as possessing inherent rules on control of the administrative state. The
next section develops an understanding of what each regime type would be expected to produce
with respect to bureaucratic control given what is accepted as the definitional elements of

system.

18 Kent Eaton, Parliamentarism versus Presidentialism in the Policy Arena, Comparative Politics, (2000).
19 Kaare Strom, Wolfgang Muller and Torbjorn Bergman, Delegation and Accountability in
Parliamentary Democracies (2004). See Eaton supra at note 18 at page 371. Richard Albert The Fusion
of Presidentialism and Parliamentarism, American Journal of Comparative Law, 57, (2009).

20 Tom Ginsburg (ed), Comparative Constitutional Design, (2012).

21 Although see Zachary Elkins, Tom Ginsberg and James Melton, The Endurance of National
Constitutions, CUP, (2012)

22 Susan Rose-Ackerman, Diana Desierto, and Natalia Volsin, Hyper-Presidentialism: Separation of
Powers without Checks and Balances in Argentina and the Philippines, 29, Berkely Journal of
International Law (2011) 246. William Partlett, Crown-Presidentialism, 20 International Journal of
Constitutional Law, (2022).

15



IV. Regime type and the administrative state

What we are after is a description of bureaucratic structure in each regime type. There is
reason to believe that the differences between the regime types in theory should produce
differences in bureaucratic control. In describing how these differences may manifest, however,
we encounter two preliminary concerns. The first is that control is not a clearly defined term and
too general a definition of control may make it difficult to ascertain whether one arm of
government possesses it or not. The second is that much like the fact that regime types have
nothing much to say about bureaucratic control, constitutions likewise are unlikely to mention
the administrative state. Even if they do, there is little reason to believe that constitutions could
define the control relationships between branches of government and the bureaucracy. This
leaves us with little to clearly discern a pattern of how each regime may organize its

bureaucracy.

With respect to the problem of a definition of ‘control’, when describing administrative
structure, the goal is to describe a pattern of control. However, control can be rather difficult to
locate or ascribe to any single actor, even in theory. This is certainly true for presidential systems
where, for example, different arms of government simultaneously have notional control over an
agency or set of agencies. Similarly, in parliamentary systems, a legislature could be said to
control government and yet play little role in directing government decision making.
Furthermore, different arms of government will exercise their control in different forms, whether
through budgetary processes, vetoes, or legislative hearings. To begin to make sense of control,

and thus the structure, of the administrative state, it may be useful to unpack the term.

Control is often described as authority; identifying which institution sits above in the

constitutional hierarchy. The identifying features here seem to be the power to dissolve
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government, votes of no confidence and impeachment. 2* Then there is issue of actual or
operational control, ‘telling people what to do’. This more substantive for control can be sub-

divided into perhaps four categories. The first is control through agenda control?*

(legislature
uses this ex ante in administrative design, procedural requirements, and for the executive in
presentment powers and executive decrees); and the second is monitoring (ex post) and which
seems less like control and more like a necessary intermediate step towards control. In order for
it to influence action in the way control is perhaps normally understood requires a high
probability that the now informed principal will act on the knowledge produced through
monitoring. The third is inducement and punishment (done ex post perhaps through budget or
appointments). Finally, there is instructional control (presidents typically wield this in the form
of decrees). By describing exactly what we mean by bureaucratic control, we can understand
why some forms of control are less effective than others, and why, even in situations where

multiple arms of government wield some form of control, an equilibrium of balanced powers is

hard to maintain.

The second issue is that constitutions typically say little about control over the
administrative state. One may assume that constitutions would be the vehicle within which to
structure the relationship between the executive and the bureaucracy. If this were true, it would
be easy enough to assess the correlation between regime type and bureaucratic structure by
comparing constitutional provisions. Unfortunately, despite the fact that the administrative state

globally has grown in authority and function to constitute a set of institutions comparable to

2 See Aziz Huq, Binding the Executive (by Law or by Politics), 79 The University of Chicago Law
Review, (2012) where he argues that the legislature has the institutional power to halt, pause or end
executive policies.

24 See Aziz Huq, The Constitutional Law of Agenda Control, 104 California Law Review (2016).
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traditional arms of government, it does not make a frequent appearance in constitutions. 2>
Without clear indication from the definition of each regime or constitutions from which to
discern patterns of bureaucratic structure, the present task is instead to glean how regime-types
may be expected to structure control over the bureaucracy given what we do know about these
constitutional frameworks. To accomplish this, the next section will extend the work of scholars
who have compared or theorized the institutional consequences of regime-type on the control

structure of the administrative state.

Our starting point is therefore the institutions that constitutions have created and their
interactions. The way to understand how they will behave under stylized conditions is to treat
them as rational actors. Their relationship is characterized by the delegation of authority. In such
a scenario you have a principal that is able to act on its own or delegate its policymaking
authority to an agent. In the context of administrative agencies, the legislature acts as the
principal and the agencies as agents with expertise in some policy arena. Any delegation
involves a trade-off. For the exploitation of the agency’s expertise, the legislature risks the
preferences of the agency diverging from its own. Legislatures attempt to combat this
bureaucratic drift through various mechanisms of ex ante and ex post control. Is delegation
curtailed by more detailed legislation or through oversight mechanisms, through budget controls
or other methods. For the time being, all we are concerned with is whether two regime types

produce two different forms or degree of delegation.

25 In fact, few constitutions make a distinction between executive, government or administration. The
counter-examples are art 20 of the French Constitution and Chapter 1, arts 6 and 8 of the Swedish
Constitution.
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V. Theory of Regime Type and Bureaucratic Structure

Our concern is an understanding of the institutional arrangements that a presidential
system with separated powers and a parliamentary system produces in theory with respect to
bureaucratic control. As opposed to adopting a principled or normative approach?® in discussing
ideal institutional design, I will instead employ the use of a rational theory based approach in
order to describe how regime types will in theory generate bureaucratic control. In the case of a
presidential system, there exists a set of institutions that we know interact to produce an outcome
of balanced powers through mutual constraints and oversight. The administrative state involves
all three arms of government. Simply, the legislature creates and funds agencies through
legislation. The functions and breadth of discretion are forms of delegation from the legislature
of its policy making powers, to an expert agency. The breadth of discretion is a function of the
detail included in the legislation as well as the inevitable uncertainty of law.?’ The executive is
responsible for the functioning of the agencies and the judiciary, at the initiation of a litigant,
monitors the actions of the agencies in order to insure their lawfulness. This depiction is,
however, fraught with ambiguity and much of the debate within jurisdictions revolves around the

precise boundaries of the institutions that fulfill these roles.

Parliamentary systems on the other hand are simpler in their basic theoretical structure.
These systems have a linear delegation down from a legislature to the executive, and onwards to
a bureaucratic state and with conventions in ensure that preferences always align between

principal and agent.?® At the center of bureaucratic control exists the cabinet offices with heads

26 See Jeremy Waldron, Political Political Theory, OUP (2020) for such an approach. He argues that
principles and values are all that one can appeal to when making arguments about what should be a
constitutional design and, specifically, separation of powers.

2" H.L.A Hart, The Concept of Law (1961).

28 Government has to resign if it disagrees on major policy with parliament and civil servants have to be
loyal to their ministers.
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of those offices also holding seats in the legislature. The result is a streamlined interaction
between the arms of government. The legislature creates the agency that the government desires
and believes will be most effective.?’ The government then delegates to its appointed agents the

authority to carry out its mandate.

The question most pertinent here the type of bureaucratic control environment each
regime should produce given its institutional features. While parliamentary systems are fairly
straightforward, presidential systems with a Madisonian separation of powers are not as easy to
predict. Particular features that warrant closer inspection include the link between the differences
in the electoral and accountability mechanisms between regime types. These features help
explain the differences in bureaucratic structure that emerges under these systems. For example,
the fact that a president is separately elected by voters in a presidential system creates the
incentives that lead to a differently constructed bureaucratic structure than a parliamentary
system where the executive is established out of parliament. Aside from producing a clear
depiction of the types of control structure that should emerge under each system, a related benefit
is that the structure produced in presidential systems clear illustrates the control ‘problem’ that
presidents relentlessly seek to solve — how to control the administrative state. The purpose then is
to establish an expected baseline of structure. Changes in one system, here the presidential

system, are as a result of the structural baseline and will make one system look like the other.

Perhaps the earliest attempt that focuses on bureaucratic comparisons of the two pure
systems are Moe and Caldwell who divide up the world into ‘separation of powers systems’ and

‘parliamentary’ systems as proxies for presidential and parliamentary regimes. They base their

2 Paul Craig, Comparative Administrative Law and Political Structure, 37 Oxford Journal of Legal
Studies (2017) at pg 960.

20



theory on traditional features of these systems and it is a useful description of bureaucratic
structural outcomes of regime types based on classical principal-agent theory. They argue that a
winning bloc of voters, as principals, primarily want effective government. As such, they would
prefer any form of organization of the bureaucracy, along with its control mechanisms, discretion
and agenda, that would yield the best policy outcomes for them. This could in theory be a unified
bureaucracy under the control of the executive or any other arrangement that would most
effectively yield outcomes that they favor. However, these same principals will do all they can to

undermine their aims as a result of three circumstances.

The first circumstance under which principals will act to undermine their preference for
design that serves their policy interests is political uncertainty. Such uncertainty encourages
winning groups that capture authority in one period, to fear that when they lose it, the next
majority will undo what they accomplished and shift the administrative state against them. As a
result, they try to build in insulating structures ex ante that prevent alterations to be made by
future democratic majorities. These typically take the form of specifying detail such as agency
agendas, timetables, personnel restrictions and other constraints. This of course is not optimal if
your goal is effective government. The more obstacles one puts in the way of government action,
the natural consequence is a government that does less. The second confounding factor is
political compromise to minority political coalitions. In an effort to ensure that the majority
cannot rule without constraint, minority political groups are given disproportionate involvement
in legislating. The checks and balances system has as its goal the pitting of institutions, parties
and groups against one another. Thus, in order for the passage of its legislative agenda, the
winning coalition must yield to the loser to some extent in the design of bureaucracy. This forces

a compromise with groups that seek to undermine the policy goals of the majority and the
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minority will press for structures that undermine performance. The third factor is fear of the
state. The principal-agent problem creates a fear amongst principals that they may not be able to
control their agents. While this fear is commonly cited for voters and politicians, it is also true
(perhaps even more so) for voters and bureaucrats. As a result, when groups press for new laws

or agencies, they will try protect themselves through structures that narrow discretion.

Finally, legislators are beholden to parochial interests and groups. They respond more
directly to demands of those groups and thus aim to fulfill their wants. Presidents on the other
hand possess a national constituency and do not necessarily seek to meet the same ends as
legislators. Furthermore, because presidents have their own electoral base they seek to increase
their capacity for strong leadership by pushing for unified, coordinated, centrally directed
bureaucratic system that they can control exclusively.*’ In response to this, legislators under the
sway of their constituencies, seek to take special precautions against presidential domination by
adopting insulated independent agency designs, promotion of a civil service to create distance
between president and agency decision-making, and reduced roles for political appointees. The
result is a fragmented bureaucracy with pockets of independence, duplication and ever growing

layers of functionaries and decision-makers.>!

Parliamentary systems on the other hand, and the Westminster variety in particular, have
two or more parties competing with usually one, or a coalition, gaining a majority in parliament.
That majority is then tasked with forming a government. Dependent on maintaining control over
voting members of the party, the governing majority can then pass policy as it wishes. Crucially,

this is true of the subsequent party that is able to gain a majority. As a result, implemented

30 Terry Moe, The Politicized Presidency in Chubb and Peterson (eds) The New Direction in American
Politics (1985).
31 Paul Light, Thickening Government, Brookings, (1995).
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policies are unstable and easily reversed. The ability of the legislature to manipulate agency

design, especially the ability to insulate an agency from political involvement, will be fruitless.
The executive, also seeking a strong and effective government, will design an agency structure
that is unified, coordinated and effective and also possesses wide discretion. In a parliamentary

1.32

system, however, the executive faces no obstacle in achieving this goal.”’~ Here, the bureaucratic

structure is simple and linear. The executive heads a unified administrative state.*?

Another analytical approach was adopted by Palmer who, again relying on a similar
mechanism, generates a model of government as a natural monopoly in comparing parliamentary
and executive systems. In explaining the Westminster parliamentary regime, Palmer relies on the
franchise bidding solution to the problem of a natural monopoly. Palmer assumes that there is
competition ex ante between political parties for monopoly control of the government. As a
result, there is little ex post competition with one party in complete control. The only check on
power is the threat of losing monopoly control. This is coupled with the hierarchical nature of the
parliamentary system and the linear line of delegation. The parliamentary hierarchy is stitched
together by the individual and collective responsibilities of cabinet members and the loyalty
owed by civil servants to their political heads. The key principles of collective responsibility are
confidence, confidentiality and unanimity. The first requires that the cabinet must have the
confidence of parliament and will be forced to resign if it loses that responsibility.
Confidentiality ensures that proceedings of cabinet and advice given to cabinet is private.

Unanimity requires that all cabinet members publicly support the decisions of the cabinet or

32 Ronald Krotoszynski, The Separation of legislative and Executive Powers in Tom Ginsburg, Rosalind
Dixon (eds) Comparative Constitutional Law EE (2011) p248.
33 Walter Bagehot, The English Constitution, (1867) p 67.
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resign their posts. Individual responsibility involves each minister being required to report to

parliament.

In contrast, a presidential system breaks up the natural monopoly over government along
functional lines (executive, parliament, judiciary). Checks on authority come in the form of a
president’s veto power, legislature’s override authority, and judicial review. What this creates is
a multi-agent structure of bureaucratic control that in theory should exist in some form of
equilibrium. The electorate is the ultimate principal which then elects multiple agents, the
president and the separate houses of parliament. All three agents exert some control over each
other and all three exert some control over their agents, the civil service. The result is a

competitive environment in which all three branches of branches seek to control the bureaucracy.

Tsebelis comes next with a theory of veto players. He argues that how best to understand
the difference between systems of government is the number of veto players that stand in the
way of policy change. The difference in numbers creates a difference in institutional outcomes.
The mechanism is fairly similar to that described by Moe and Caldwell — the more complex
system being that with separated powers makes changes in policy, structure and scope of the
administration difficult which results in a fragmented bureaucracy not easily controlled by the
multiple arms of government that seek to do so. However, Tsebelis’ approach offers the benefit
that greater variation can be accommodated in his model given that the complexity of the system

can be infinitely calibrated by adjusting the number of veto points.

With fewer veto points, policy is easily changed following a political transition and with
more veto points, policy is stickier. Where veto points are greater in number agencies should
appear insulated from change. In the case of a presidential system coupled with a system of

separated powers, there are greater number of veto players making laws harder to change. On the
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other hand, the fused powers system in a parliamentary system there are fewer. As such, fewer
veto players means greater direct control by the executive over the administrative state. Greater
ability to change policy should mean that bureaucratic structure is linear and unified. Difficulty

in changing policy will mean greater bureaucratic fragmentation.

Tsebelis could be used to argue that in theory presidential and parliamentary systems
could produce the same the bureaucratic structure. In theory both systems could have the same
number of veto points.** Essentially they could be the same in their ease to change policy with
each successive administration making insulation and fragmentation unnecessary. In this way the
convergence that we see in the power of presidential and parliamentary systems over the
administrative state could be explained by the similarity in their veto points. The argument
essentially being that they are identical in structure and so produce identical results. However,
this seems an unlikely case — veto points in parliamentary and presidential systems are
themselves structurally different and in theory would always produce different results.>?
Presidential veto points are typically located within institutions that are difficult to bypass, for
instance in the presidency itself in the form of the president’s veto power. While veto points in a
parliamentary system are easier to bypass as they typically come in the form of a component of a
minimum winning coalition where substitute components are easier to find. In a scenario where
such a substitute is available, the objection of one party to such a coalition becomes ineffectual.

Therefore, even if these two were the only veto points in each system, the ease with which they

3% George Tsebelis, Veto Players and Law Production in Parliamentary Democracies, in Herbert Doring
(ed) Parliaments and Majority Rule in Western Europe (1995). Also Tsebelis Decision making in
political systems: veto players in presidentialism, parliamentarism, multicameralism, and multipartyism,
25 British Journal of Political Science (1995).

33 John Carey, Presidential versus Parliamentary Government, in Claude Menard and Mary Shirley (eds)
Handbook of New Institutional Economics, Springer, (2005).

25



are bypassed would mean that faced with the effort to govern, a presidential system would have a
greater obstacle to act than a parliamentary system. In theory then there is enough reason to

believe that a distinction between regime types is inevitable.

Strom places a greater focus on parliamentary systems.® He characterizes the system of
bureaucratic control as being a single chain of delegation with multiple links. At each link, a
single principal delegates to a single agent or multiple non-competing agents. Strom points out
that in a parliamentary system, there is a decreased reliance on competing agents. Contrary to
presidential systems where voters elect multiple different agents or representatives who check
each other’s power. Legislatures in presidential systems produce multiple agents competing for
authority, funding or other resources. The result is that in a parliamentary system there is a
simple set of bureaucratic institutions that lie completely under the authority of the government,
which in turn is controlled completely by the legislature. The legislature’s control manifests in its

ability to screen, prior to appointment, the government candidates.

Despite minor differences in the details of model described above, the obvious thrust of
each is that parliamentary systems are somewhat easier to understand. Constitutionally they
place the legislature at the head of the constitutional command structure. The legislature receives
its popular mandate to govern from the public, they then delegate government authority to an
executive that they form, the executive in turn delegates authority to a bureaucracy staffed by
civil service employees and political appointees. The result is that when a party wins a majority
in parliament, the strict hierarchy that is formed (sometimes referred to as a fusion of power)

results in executive dominance.*’ Simply, parliamentary systems produce a single chain of

36 Kaare Strom, Delegation and Accountability in Parliamentary Democracies, European Journal of
Political Research, 37, (2003).
37 Arendt Lijphart, Patterns of Democracy, (1999).
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delegation downwards from the parliament to the bureaucracy, and accountability flows back up
the chain. This is so, so long as the party remains united. With parliamentary confidence, the
executive is unassailable. The only check is internal party disagreement. With preferences
perfectly aligned between a single principal and its agent(s), as well as the principal (being the
majority party in the legislature) able to screen members of the government before appointing
them to their positions, there is little need to create a fragmented bureaucracy out of the

government’s control.

On the other hand, presidential systems are designed with the intention that all branches
of government are equally matched constraints on the others’ power. They establish an
equilibrium in which none is dominant. Layered on this is the desire of each successive winning
coalition to protect its policy success from future coalitions that would seek to reverse them. In
the course of maintaining this equilibrium and protecting their legacy, they construct the
administrative state as a fragmented set of institutions, difficult to revise, and never under the

complete control of any single branch of government.

The literature on regime-types and the administrative state seems to suggest that the
differences between presidential and parliamentary systems is that we should expect to see less
insulation (fewer independent agencies) in parliamentary systems than in presidential ones with
the latter producing greater bureaucratic fragmentation. As a result, if there was convergence,
you should see more successful efforts from presidents in presidential systems to control these
agencies. As seen in later chapters, the reality is perhaps more nuanced. Mapping the incentives
in a principal-agent dynamic can only produce the conditions under which one set of outcomes is
more likely than another. As conditions vary, so should outcomes. However, what is clear is that

conditions have been favorable for presidential systems to shift in their orientation towards what
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one would expect of parliamentary systems. Elaborating on what those conditions are and the

incentives that exploit them is the work of the remaining chapters of this dissertation.

What all of these scholars have in common is that they examine the consequences of
constitutional powers on the control structure of the administrative state. They assume as fixed
and predictable the constitutional powers and prerogatives that their respective regime types
allegedly afford them. Their conclusions are therefore that the package of institutional features
offered by each regime type produce distinct bureaucratic rules or forms of control. Their
approach may, however, not be the complete picture. The administrative state was a slow
emerging phenomenon that brought about a great deal of change to the powers of the arms of the
government. These changes also did not necessarily occur with, nor were they made with the
intention that, the maintenance of the power equilibrium as a goal — in fact some of the powers

are quite innocuous, for instance, budgetary discretion.

In describing the shift that presidential systems have undergone, much of the current
literature defines the action of an overpowered presidency as one that undertakes ‘unilateral
action’. In other words, if chief executives were able to act independently of other arms of
government in ways that neither of the regime types, based on the definitional qualities, might
predict. Quite simply, if the president or prime minister were not constrained by the legislature or
courts in controlling the administrative state, they would effectively be acting unilaterally. Such
action seems to pose a challenge to the understanding of the regime types as explored above and

this challenge deserves more of an introduction.

VI. Regime type and Unilateralism

An emergent theme of study within presidential systems is the ability of presidents to
take unilateral action — action that has a more dubious legal foundation. The definition of such
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action is simply the ability to bypass the legitimate authority of other branches of government
and pursue an objective unheeded by typical constitutional constraints. Whether through
executive orders, executive agreements, memoranda, proclamations and directives, presidents act
in significant ways to unilaterally ‘legislate,” that is, to change the policy status quo in a direction
not preferred by a legislative majority.>® In the context of the Unites States, Howell writes that
“modern presidents often exert power by setting public policy on their own and preventing
Congress and the courts-and anyone else for that matter- from doing much about it.”*° Typically,
this action has been studied in the context of emergency powers held by the executive. However,
much recent work has been done to understand this not as an aberrant feature of executive power

under times of crisis, but instead a feature of modern government functioning.*’

Much of this dissertation will be an attempt to depict the legal framework and political
circumstances that underly a chief executive’s success in bypassing the constraints that other
arms of government should represent. By comparing regime-types and their constraints on
executive power, the implicit argument made in this dissertation is that such an emergence is not
an expected outcome of the regime types adopted by the countries in which it occurs.
Constitutional and sub-constitutional unilateral powers are thus a deviation from what regime
types should produce. As is apparent from the above, they are not specifically mentioned in

literature describing classical versions of these regime types, and certainly not in presidential

38 Phillip Cooper, Power Tools for and effective and responsible presidency, 29 Administration and
Society (1997).

3 William Howell, Power Without Persuasion, PUP, (2003)

40 Ibid., See also Kenneth Lowande, Delegation or Unilateral Action?, Journal of Law, Economics and
Organization (2018); Aaron Kaufman and Jon Rogowski, Divided Government, Strategic Substitution,
and Presidential Unilateralism, American Journal of Political Science 68 (2024); Stephen Ansolabehere
and Jon Rogowski, Unilateral Action and Presidential Accountability, Presidential Studies Quarterly, 50,
(2020).
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systems characterized by separated powers. It may be useful to make the implicit more explicit

and argue that such powers cannot be considered a legitimate outgrowth of a regime type.

Presidential systems are based on the idea of a transactional or confrontational interaction
with other arms of government. The checks and balances only work if each arm of government,
in fulfilling its own function, is subject to the actions of another arm (either through ex ante
control — permissive, or ex post control in the form of monitoring, punishment or reversal.) As a
result, it would be antithetical in a presidential system for there to be powers that do not require
the assent of any other arm of government and cannot be reviewed, reversed or punished by

another arm of government.

Parliamentary systems have in some ways a simpler relationship with unilateralism. First,
it may not be possible to characterize the ability of the executive to change the status quo as
‘unilateral’ in a system where revision or reversion is always possible by the legislature. Yet
prime ministers and cabinet members can often act unilaterally to change the status quo and
prevent legislature from exercising its constitutional authority.*! For instance, through
confidence procedure, block votes, decree authority, prorogation and cloture motions, political
executives are able to limit the ability for parliament play a role in constraining government
authority. In such cases, it would be easy to characterize such power as a perversion of the

classical parliamentary system adopted.

The purpose of laying this out is simply to foreground much of the thesis that follows.
The emergence of unilateral powers in both regime types suggests that maintaining an

equilibrium of balanced powers, or a linear line of delegation and accountability, by adopting the

4! Ibid, See Gavin Phillipson, Collaboration, Conflict and Unilateral Executive Power, King’s Law
Journal, 35 (2024).

30



applicable regime-type may be less successful than one might hope. Regime types will deform as
the political executive in each regime type exploit their ability to act first, with fewer transaction
costs, and with diminished opposition in the form of constraining institutions. A further point to
consider in relation to this dissertation is form of unilateral action that forms the basis of this
study. While scholarship on this topic has predominantly been focused on the ability to initiate
policy without the constraint offered by countervailing institutions, here the focus is on the
generation of mechanisms of control over the administrative state. With administrative agencies
being the way in which policies reach the real world, these mechanisms act as the precursor to
any imitation of policy. As such, unilateral power-making is perhaps somewhat more apt in
describing the expansion of the control over the administrative state. As will be explored in later
chapters, the distinction is not without import. Generating means of power is different from the
objectives one uses power to achieve. The reasons for creating such means of power and the

reasons for future political regimes to maintain them are unique.

VII. Political Parties and Regime Type Constraints

The role of the political party in the nature or functioning of regime types is important. A
presidential system that possesses a separation of powers relies on branches of government to
constrain each other. Yet the two political branches have separately elected members and the
judiciary is staffed by judges appointed by elected leaders. For the two political branches to
constrain each other, they would have to remain faithful to their institutions and not to shared
political allies that may occupy the other branch.*? The judiciary can only be impartial if judges

are not bound by political allegiance to the elected leaders that appointed them. The result is that

42 David Fontana and Aziz Hugq, Institutional Loyalties in Constitutional Law, 85 University of Chicago
Law Review 1 (2018).
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co-partisans who occupy both political branches could cooperate at the expense of the constraints
that should operate in a system of separated powers.** Should judges likewise share the political
preferences of the dominant political party, they too could support the political party as opposed

to check unlawful acts of the other branches of government.

Should political party affiliation overwhelm institutional loyalty, a fundamental feature of
presidential systems would cease to exist. As described above, separation of powers and the
checks and balances it includes, forms an important (perhaps the defining) distinction between
presidential and parliamentary systems, and is certainly responsible for producing the distinct
administrative designs within each regime. As a result, the triumph of political party over
institutional loyalty would see presidential and parliamentary systems operate similarly. Where
executive dominance is expected in the latter, without a functioning array of checks and

balances, one should expect it in the former as well.

However, while the collapse of institutional loyalty and the separation of powers with it
is entirely a possibility, it is not a full explanation of how presidential expansion of authority can
happen. For one thing, the United States acting as an example, it is very uncommon for the same
party to hold the presidency and a super-majority in the legislature.** Secondly, in the United
States we can think of examples where a unified government has found that a legislature has
constrained a president’s action. For instance, Presidents Obama and Trump as candidates
campaigned on immigration policy during their respective campaigns in 2008 and 2016. Obama

intended to initiate comprehensive immigration reform while Trump hoped to build a wall along

4 Daryl Levinson and Richard Pildes, Separation of Parties, Not Powers, 119 Harvard Law Review, 2311
(2006).

4 A super majority being required in the US in order to overcome a possible filibuster. See Sarah Binder,
The Dysfunctional Congress, Annual Review of Political Science (2015), 85. See also, David Mayhew,
Divided We Govern: Party Control, Lawmaking, and Investigations, 1946-2002, Yale University Press.
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the US-Mexico border. For the first two years of both of their administrations their political
parties held a majority in Congress. Yet neither president gained legislative support for their
respective immigration plans.* Finally, we have also seen presidential expansion occur on
occasions where there is divided government. In fact, recent studies on unilateral actions shows
that presidents rely more on unilateral action during periods divided government in order to

achieve their policy goals that would otherwise not receive support from the legislature.*®

While it would be premature and likely wrong to assume that political party fusion of the
political branches plays no role in facilitating executive power expansion, we have to concede
that other variables play a role and that under some conditions, party loyalty is overcome by
these variables.*” The result is that under some conditions, political party fusion of political
branches can occur and under others, it does not and the presidential system may operate in the
manner intended. The purpose of this dissertation is partly to explore the conditions under which
the presidential system is able to maintain its separation of powers despite of, among other

variables, the possibility of party loyalty reaching across branches of government.

VIII. Conclusion

The purpose of this chapter is to establish the expectations control regimes that should
exist in each constitutional type. Regime type, in theory, should produce different bureaucratic

structures. In parliamentary systems we should see a linear hierarchical set of institutions with

45 Aaron Kaufman and Jon Rogowski, Divided Government, Strategic Substitution, and Presidential
Unilateralism, 68 American Journal of Political Science, 816 (2024).

46 Ibid. The empirical studies match our intuition that separation of powers constraints during periods
divided government are not as robust as we assume in theory. Chapter 6 offer a theoretical explanation as
to why that is.

47 We can see evidence of this as accounts now indicates that unified government and polarization are the
combination that produces the conditions favorable to executive power expansion. See Thomas Mann and
Norman Ornstein, It’s Even Worse than it Looks: How the American Constitutional System Collided with
the New Politics of Extremism, New York (2012).
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the legislature in ultimate control, the political executive in direct control and the bureaucrats
answering to the executive. In contrast, in presidential systems we should see a fragmented
administrative state with branches of government competing for direct control over agencies.
The competition should produce some sort of equilibrium where no branch of government gains

exclusive control over the administrative state.

To a large extent, and in crucial ways, much of what we expect to find from each regime
type is manifested in the archetypal systems we have in the United States and the United
Kingdom. The United States has a sprawling administrative state populated by a variety of forms
of agencies, some independent and some in a closer orbit to the executive. All branches of
government possess powers designed to affect the functioning of agencies. The United Kingdom,
despite producing something akin to a separation of powers, nevertheless has a unified
government structure with the executive in a dominant position over the bureaucracy and it’s

leader the leader of the legislature as well.

As uniformly reported by scholars, these constitutional systems have not remained static.
While both have evolved, what has been stark is the emergence of incredibly powerful
executives in presidential systems.*® With these divergences from the expected bureaucratic

regimes, we are faced with explaining why and how such divergences have occurred.

48 Jenny Martinez, Inherent Executive Power: A Comparative Perspective, 115 Yale Law Journal (2006).
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Chapter 3: Levers of Administrative Control

I. Introduction

It seems commonplace in many jurisdictions to claim that chief executives have the
power to unilaterally set the direction of policy outcomes. Much of the current research, looking
not just at the administrative state but at all acts of policymaking, have noted the decline in force
of the legislature and the inherent weakness of the courts. Few have spoken about the reason for
the executive’s strength or resilience. The gap here is that the executive’s ability to change policy
in ways that have been described as unilateral, depend on its ability to control the administrative
apparatus within the executive that is responsible to implementing any policy change. This points
to a significant source of executive power: control over the regulatory state. However, even in
this new domain of control or power, the executive is forced to be inventive in constructing
mechanisms of control over the bureaucracy. In both creating means of control, and exercising,

such control, the executive can seemingly act without much constraint.

While confirming the assertion that the executive has become the dominant arm of
government in each jurisdiction is not the purpose of this dissertation, the hope is that a suitably
general theory for the control over the regulatory state by a chief executive could go some way in
explaining how such a phenomenon can exist universally. At worst, [ assume that the assertion is
true and that we simply need a way of explaining how chief executives have gone about
accomplishing their aggrandizement. Weakening the assumption and allowing for the possibility
that some variation exists in the dominance of executives across the globe still requires a claim

that when a strong chief executive exists, it has control of its bureaucracy.

In order to begin the task of justifying such a claim I identify the tools that a chief

executive would need in order to ensure that the bureaucracy carries out their plan. However,
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there is little to guide this exercise. The typical places one would look for an orderly list of
executive powers often offer little. Constitutions remain vague about the executive generally, and
certainly do not mark out the ways in which they can hold sway over the bureaucracy. Likewise,
macro-constitutional regime types adopted by jurisdictions say little about generic structures of
the bureaucracy and how much of it will be directed by the chief executive. Nevertheless, as
discussed in the previous chapter, regime type has some implications for whether the regulatory
state emerges as unified under the chief executive or fragmented under the direct control of
several branches if government. Each regime type produces a distinct equilibria or distribution of

power over the administrative agencies.

The evolution that this dissertation is attempting to identify is the growth of powers that
disrupt these equilibria. These would be the powers that are exceptions to the balanced
distribution of powers that a presidential system based on a separation of powers seeks to
advance, and appear more at home in the fused chain of authority in a parliamentary system. The
mechanisms that emerge in a system that allows for the exclusive control of the administrative
state, especially in cases where the system was designed with shared control in mind, clearly
have constitutional implications. They shift power significantly, though not absolutely, towards
the executive. These unusual or unexpected powers form the basis of unilateral executive

authority.

However, an explanation of executive authority over the bureaucracy is incomplete
without an explanation for how the executive was able to generate that authority. This, perhaps
more abstract form of executive power, is incapsulated in a theory of executive legal

development or change.
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The question that needs to be answered is how chief executives are able to generate the
tools they need to control the regulatory state, and how those tools permanently alter the
structure of the executive branch of government.! The combination of granted powers, rule
breaking, exploitation and invention, coupled with a theory of legal change (path dependence or

power creation) explains executive strength with respect to control over the administrative state.

Without any clear source of law listing the means of control that the chief executive may
exercise, the process of developing a theory of executive control over the bureaucracy must
begin elsewhere. This chapter’s aim is to explore the means of control that the executive relies
on (most of which have been expanded at the initiative of the political executive). In order to
understand what the political executive needs in order to command the bureaucracy, I begin by
exploring the relationship between the political head of the executive (what I term the ‘chief
executive’ or ‘political executive)? and the agencies that make up the bureaucratic state from a
rational choice perspective. Identifying the costs and incentives involved in the relationship
between the chief executive and administrative agencies, as well as the manner in which
regulatory state functions, helps to identify the strategies needed for the chief executive to
control agencies. However, given that the argument presented here is one of institutional
evolution, a theory of executive power expansion should include an explanation for how these
strategies have become institutional powers of the chief executive. While this question is left for
later chapters, the initial problem is tackled here: why d