DE GRUYTER apeiron 2024; aop a

Elizabeth Asmis*
The Social Contract in Epicureanism

https://doi.org/10.1515/apeiron-2023-0088
Received September 20, 2023; accepted October 6, 2024; published online November 7, 2024

Abstract: Epicurus held that justice came into being when individuals made
compacts with one another to secure the benefit that comes from not harming one
another. He also distinguished just laws from those that are not just; and he recog-
nized a virtue of justice. This much is well supported by our evidence. There is also
much that is controversial. At the very basis, there is disagreement on his conception
of justice. There are also basic questions on how compacts are related to the justice of
laws, as well as to the virtue of justice. Plato and Aristotle severed compacts from
virtue; and some modern thinkers consider the justice of institutions prior to that of
individuals. What was Epicurus’ position? This paper will sketch an outline of
Epicurus’ theory of justice as a path to the goal of a pleasant life. As Phillip Mitsis
(1988) suggested, Epicurus sought to harmonize a contractual view of justice with the
virtue of justice. My aim is to investigate further the coherence of this endeavor. As I
will argue, Epicurus presents a unitary theory of justice, composed of a number of
steps that develop out of each other in a consistent way. As a developmental path, it
admits of much variation. By tracing its basic features, I seek to show how Epicurus
puts individuals in charge of attaining their goal, pleasure.
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Epicurus held that justice came into being when human beings made compacts with
one another to secure the benefit that comes from not harming one another.! He also
distinguished just laws from those that are not just; and he recognized a virtue of
justice. This much is well supported by our evidence. There is also much that is
controversial. Basically, there is disagreement on his conception of justice. Along
with it, there is disagreement on how this conception is related to the justice of laws

1 The first two sections of this article develop further the conclusions I reached on pp. 203-11 of
“Epicurean Justice and Pity” (2025). I regret that Robitzsch 2024 was published too late for me to take
into account its arguments in this article. I am enormously grateful to two anonymous referees for
Apeiron, who offered numerous helpful suggestions for improving this article. They were remarkably
generous, and put in much hard work, in sharing their expert knowledge with me. I am also much
indebted to Phillip Mitsis for his comments on an early draft of this article.
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and on how it is related to virtue. Plato and Aristotle severed compacts from virtue;
and some modern thinkers consider the justice of institutions prior to that of
individuals. What was Epicurus’ position??

This paper will examine Epicurus’ theory of justice as a path to the goal of a
pleasant life. As Phillip Mitsis (1988) suggested, Epicurus sought to harmonize a
contractual view of justice with the virtue of justice.* My aim is to investigate further
the coherence of this endeavor. As I shall argue, Epicurus proposes a unitary theory
of justice, beginning with its invention as a type of compact and ending in the
goal of freedom from distress. This progression is subject to a great variety of
interpretations. By highlighting certain features, I seek to show that Epicurus offers a
new conception of justice as the use of compacts to order human social relations. This
is a way of putting humans in charge, as much as possible, of attaining their goal,
pleasure.

To give a brief overview, Epicurus presents a new conception of justice as an
invention, made jointly by humans with one another, as a type of compact that
guarantees the benefit that comes from not harming one another.* I shall call this a
“compact of justice”. Laws are a different kind of invention. They are decrees, put in
place by law-givers and attended by penalties. They may be just or not; and what
makes a law just is that it enforces a compact of justice. Further, the virtue of justice
is a rationally acquired, unfailing disposition to keep compacts of justice; and it
produces freedom from distress. Last, Epicurus offers a new division of the virtues
into three main types. There is, first, a foundational virtue, “practical intelligence”;
and it is the source of two other main types: personal virtues, achieved individually;
and the social virtue of justice, achieved through a compact with others.

I develop this view in three sections. The first section (“The Invention of Justice
and the Making of Laws”) examines the relationship between justice and law. It first
sets out the preconception of justice as having three salient features: compact,
benefit, and not harming one another. As a compact, justice must confer the benefit
that comes from not harming one another. Laws are a means of enforcing compacts
of justice by formulating them as decrees attended by penalties. They are just,
however, only for as long as they bring about the benefit that is guaranteed by
compacts of justice. Both justice and law are temporary attributes of humans. In sum,
compacts of justice may be viewed as a general category, subdivided into two kinds:

2 My questions are indebted to Annas’ distinction (1993, 291-93) between the ancient view of justice
as a condition of the mind, in contrast with the modern association of justice with institutions.

3 1988, 67-68.

4 This is, in modern terminology, a so-called “social” compact, as opposed to a “governmental” compact,
made by individuals with a governing authority; see Gough (1936, 2-3), and Lessnoff (1986, 28).
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compacts that are formulated as laws; and the rest, which are merely compacts of
justice.

The second section (“From Compacts to the Virtue of Justice”) examines the
process of development that leads to the virtue of justice. This, I shall argue, is a
natural process of developing one’s reasoning capacity that results, at an early stage,
in the invention of justice as a compact, then proceeds to the full development of
one’s rational capacity. The virtue of justice is the fully rational development of an
unfailing disposition to keep compacts of justice. It produces in this way not merely
the benefit that comes from keeping any specific compact of justice, but the freedom
from distress that comes from keeping all such compacts without fail. As a follow-up
to the first section, compacts of justice are not merely conceptually, but also
temporarily prior to just laws.

In the third section (“The Virtue of Justice”), I aim to show that Epicurus places
the virtue of justice within a new, threefold classification of the virtues. The three
main types are “practical intelligence”, serving as a foundation for two other main
types: personal virtues, worked out by each person individually; and the social virtue
of justice, achieved through a compact with others. Practical intelligence consists
of the ability to set limits to one’s conduct; and these limits are of two kinds, limits
recognized by each individual for oneself and limits compacted with others.

This is intended as a sketch of Epicurus’ own views. I shall focus, therefore, on
Epicurus’ Authoritative Opinions, as well as his Letter to Menoeceus, as my primary
evidence. I will also draw secondarily on the evidence of Hermarchus, a close
associate of Epicurus, and on Lucretius. I will touch only briefly on another major
text, Cicero’s On Ends, along with another major author, Diogenes of Oenoanda.

1 The Invention of Justice and the Making of Laws

As I aim to show in this section, Epicurus viewed justice as a compact for the benefit
that comes from not harming one another. It may be regarded as contingent in
two ways. Considered phylogenetically, justice came into being and may go out of
existence again as a discovery made by humans. Considered ontologically, it is a
temporary attribute of humans joined by a compact with one another. As a compact
for an external benefit, it must be distinguished from this benefit. It must also be
distinguished from the establishment of laws, which are just or not depending on
whether they fit the conception of justice.

These claims are surrounded by much controversy. As a basis for discussion,
I shall first separate out three positions. Robert Philippson (1910) distinguishes
between a natural and a conventional stage, identifying the first as “natural right”
(Naturrecht), or natural justice, and the second as “legal right” (Gesetzesrecht), or
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positive law.> According to Victor Goldschmidt (1977), Epicurus absorbed the “nature
of droit” (la nature du droit) within positive law.® Subsequently, Antonina Alberti
(1995) argued for the separation of justice from law. Very roughly, Goldschmidt
merges two stages that Philippson and Alberti keep separate. In my view, Epicurus
both unites nature with convention and keeps justice separate from law.

The main body of evidence is a list of Authoritative Opinions (Kyriai Doxai, or
KD), numbered 31-38.” This is a highly compressed summary. It was largely
dismissed as a patchwork of scattered sayings until the early twentieth century.®
Despite omissions, I suggest that it has a unity of its own. As I shall argue in this
section, it proceeds conceptually from first delineating the preconception of justice to
showing how this preconception serves as a norm for judging the justice of laws. I
shall then argue for a temporal progression in Section 2.

Epicurus first delineates the “justice of nature” in KD 31:

The justice of nature (to tés physeés dikaion) is a token (symbolon) of benefit (sympherontos)
with a view to not harming one another or being harmed.

As Goldschmidt (1977, 28-31) pointed out, this is what Epicurus calls a “preconception”,
prolépsis, a term used later in KD 37-38. Epicurus coined the word “preconception” to
designate the “first conception” that underlies an utterance (Her. 37-38). It is, broadly,
an ordinary thought, held in common by users of a word; and it was said to be a
“memory of what has often appeared from outside,” as well as a belief that is true.’
It is not a definition, but may be delineated by a brief description consisting of
certain salient features.'’

5 Philippson (1910, 296-98, cf. 331-32) proposes that only positive law is strictly a “compact”, but also
allows that Naturrecht consists of “silent” compacts. He also acknowledges (299) that the two kinds of
Recht agree “substantially” with each other. I agree with Miiller (1972, 43) that there were “real”
compacts, not merely “silent” ones, prior to the establishment of laws; so also Mitsis (1988, 3); Alberti
(1995, 165-66), and Robitzsch (2016, 24).

6 Goldschmidt (1977, 26) ([the nature of droit] “se situe a 'intérieur méme du droit positif”), cf. pp. 90
and 141; see also 1982, 320-21.

7 KD 39-40 appear to follow on what has preceded, but pose separate problems of interpretation. I
shall omit them from my discussion.

8 Philippson (1910, 290), following Usener (1887, XLIV-VI), holds that it consists of excerpts, loosely
put together by a follower of Epicurus. Following Giussani, Bignone (1908) argues in detail against
Usener that the collection was put together originally by Epicurus himself. Goldschmidt (1977, 21-23)
argues for a circular arrangement; and Essler (2016) proposes that it is ordered largely by key
concepts, including fear of detection, a sense of security, and early death.

9 So Diogenes Laertius 10, 33; see further below, n. 42.

10 On preconceptions, see Asmis (1984, 19-80); Besnier (1994); Barnes (1996); Giovacchini (2003);
Tsouna (2016); Aoiz and Boeri (2023, 59-78). See also n. 44.
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There has been much debate as to whether symbolon has the sense of “token” or
“guarantee”, or (more widely) “sign” or “symbol”."! On my view, Epicurus applies
his own principle of starting an inquiry with the ordinary meanings of words
(“preconceptions”) by first using symbolon in the ordinary sense of “token” or
“guarantee”, in the way that a seal, for example, guarantees the identity of a person.
After this, he fills in the type of guarantee as a “compact”, synthéké, as specified
immediately afterward in KD 32 and 33. The “justice of nature”, it follows, is a
compact that secures the benefit that comes from not harming one another. In place
of a material token, such as a seal, it is a different type of token, consisting of a
compact, that humans have invented in their dealings with one another. By first
using the term symbolon, Epicurus draws attention to the fundamentally important
point that it is a guarantee. By following up with “compact”, he makes clear that this
is not merely an agreement, but a type of agreement that guarantees what is agreed
upon. He also makes the bold claim that “the justice of nature” consists, paradoxi-
cally, of a convention.

I'will return to the paradox at the end of this section, then consider it throughout
the remainder of the paper. For now, I shall mention another point of translation.
There has been a tradition among non-Anglophone scholars to translate “what s ...
just”, to ... dikaion, at KD 31 as Recht, droit, or diritto.”? This translation introduces an
ambiguity between law and justice. In my view, the term means “just”, as it was
commonly used by the time of Epicurus. To dikaion is literally “the just”, or “what is
just”. More idiomatically, it may also be translated as “justice”. This introduces
another ambiguity; for Greek dikaiosyné, “justice” was used not only in the same
broad of sense as “the just”, but also in the narrow sense of designating the virtue of
justice. Throughout this paper, I shall use the English term “justice” in the broad
sense, except when I refer explicitly to the virtue of justice.

KD 32 imputes the origin of justice to those tribes (ethné) that were able and
willing to “make compacts on behalf not harming one another”. These are human
tribes, as distinguished from irrational animals by their ability and willingness to

11 Gassendi 1658 (1964), v.2, p. 786, and v. 3, p. 87, translates as tessera (“token”). Zeller (1909, 4th ed, pp
471-72) understands symbolon as a compact; and Bailey (1926, 103) translates as “pledge”. On the other
side, Philippson (1910, 292) understands it as “Zeichen, Ausdruck, Symbol”; Arrighetti (1973, 132)
translates as “simbola”. Goldschmidt (1977, 27) acknowledges that “I'idée de contrat joue un grand réle
dans la conception épicurienne du droit”. But he also suggests that “nothing prevents a contract from
being a symbolon in the sense of “le signe oul’expression du droit selon la nature” (28); and he takes this
tobe a typos, that is, “ le schéme oul'image mentale conforme a I'idée de droit” (30). Morel (2000, 402-3)
suggests that symbolon may signify “symbol” as a way of pointing to the unity of the just and the useful.
12 So Zeller (1909 vol. 3, 471-72); Philippson (1910, 492); Arrighetti (1973, 132), Miiller (1972, 92); and
Goldschmidt (1977). Goldschmidt (1977, 26) proposes that the two meanings, droit and justice, were “still
non-dissociated (non-dissocié)”. Bignone (1908, 799) translates as “giusto”, Morel (2000, 396) as “juste”.
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make compacts. Among irrational animals or other human tribes, “nothing was just
or unjust”. Importantly, there was neither justice nor injustice prior to the making
of compacts of justice.”

KD 33 explains further that “justice (dikaiosyné) was not something by itself,
but a certain compact ... in one’s dealings with one another in whatever places
[it occurred] at any time”. Here Epicurus uses the noun dikaiosyné as equivalent to
“what is just”(“the just”) to oppose the view that justice ever was anything but a
compact made by humans at particular times or places. As many have pointed out,
Plato’s Forms fit the position he attacks. Less obviously, Epicurus attacks the divinity
of justice, along with the traditional idea of natural justice as something that is
always the same.

Epicurus refers to the conception of justice as a compact once more in KD 35 as
what “[people] compacted with one another for the purpose of not harming nor
being harmed”. At this point, Epicurus has laid down the preconception of justice as
having three salient features: a compact, a benefit, and the specification of the benefit
as not harming one another. These features may be compressed into just two: a
compact, and a certain type of benefit. These are necessary features, intended to call
up in a person’s mind the ordinary conception of justice.

Having set out the preconception of justice, Epicurus then moves on to the
conception of injustice in KD 34-35, as will be discussed in the next section. Last, he
focuses in KD 36-38 on the benefit secured by a compact of justice. This focus has
led to the misconception that Epicurus identified justice at times as an external
benefit, thus leading to an inconsistency with his conception of the virtue of justice.™*
AsIshall argue, there is no inconsistency; for Epicurus views the benefit all along as
the content of a compact, and it is the keeping of the compact that produces virtue.
Here is KD 36:

Concerning what is common (koinon), justice (to dikaion) [is] the same for all; for it was a certain
benefit in communal relations with one another (sympheron ... ti en téi pros allélous koinéniai).
With respect to the individuality (to idion) of a place or of any cause whatsoever, it does not
follow that justice is the same for all.

With an obvious play on the words “common” and “community”, Epicurus now
identifies what is common to justice (in the broad sense of “just”) as a “certain benefit
in communal relations with one another”. This is the benefit that comes from a

13 Some translate Greek imperfect én (literally “was”) here and in KD 36 as the philosophical “is” (i.e.
“was said to be”). A tiny fragment from Diogenes of Oenoanda (fr. 56, lower margin, Smith) also refers
to KD 32.

14 So Annas (1993, 293) divides the evidence on Epicurean justice into two kinds: justice as a virtue;
and justice as “the result of a contract between people making up a society”; and she identifies the
result as the benefit. See further, n. 31.
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compact not to harm one another. It follows that justice is the same for all. It does not
follow, on the other hand, that justice is the same for all specific compacts; for they
may differ, depending on difference of circumstances. The whole is a nod to the
traditional view of natural law: instead of being the same forever, justice is the same
for as long as it lasts as a compact for a certain benefit.

Epicurus makes no explicit mention of a compact in KD 36, although he implies
it by the reference to “communal relations”. There is no need to mention it at this
point; for Epicurus now focuses on a part of it, the benefit, as admitting of a
difference. According to the common notion of justice (the “preconception”), justice
is the same for all; for it guarantees the benefit that comes from not harming one
another. Compacts do not, however, merely make the general demand not to harm
one another: they guarantee the benefit that comes from not harming one another
by specifying how not to harm one another. Our sources contain only two possible
examples Hermarchus’ “agreement” not to kill other humans; and Lucretius’
compacts to pity the weak.” Each of these compacts might, indeed, be common to
all communities for a time. Yet, this does not prevent compacts from differing
specifically from one community to another. For example, they may differ on
property boundaries, the distribution of water, or coinage. In every case, it now
turns out, justice is the same at any time yet may differ.'®

KD 37 and 38 deal further with the benefit of justice. Not only is it possible for it to
differ from on location to another, but it may also change within a community. Again,
there is no mention of a compact. it is strongly implied, however, not merely by
references to communal relations but also by an appeal to the “preconception”,
prolépsis, of justice in both KD 37 and 38 as a norm of judgment. Epicurus now
illustrates the changeability of the benefit by giving special attention to the institu-
tion of laws, which he now mentions for the first time. Here is KD 37:

On the one hand, with respect to [things] considered to be just (ta nomisthenta einai dikaia),
what is attested (epimarturoumenon) to be beneficial in the needs of [living in] a community
with one another has the [nature] of justice, whether it is the same for all or not. On the other
hand, if someone puts in place a law (nomon thétai), but it does not turn out in accordance
with the benefit of [living in] a community with one another, this no longer has the nature of
justice. Further, if the benefit of justice changes, but fits the preconception for a certain time,
it was nonetheless just for that time in the eyes of those who do not confuse themselves with
empty sounds but look at the facts."”

15 For Hermarchus, see further below, n. 34. I discuss Lucretius’ view of pity in the publication cited in n. 1.
16 AsMorel (2000, 406 and 409) has proposed, the preconception of justice may be viewed as a “cadre” for
variations. This frame, I suggest, is not as weak as Morel takes it to be (408). like any other preconception,
it is a fixed frame, consisting of features of its own, which serve as a norm for all specific compacts.

17 Thave supplied “[nature]” as used later in the text. The manuscript text has monon before thétai,
as pointed out by Alberti (1995, 162). I follow Usener and most other editors by correcting ms. monon
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Epicurus first states the general requirement that “[things] considered to be just”
(ta nomisthenta einai dikaia) must be confirmed to be beneficial, then applies
this requirement to law, nomos. Laws, he points out, may change from being just to
“no longer” being just. KD 38 explains that the change happens when new circum-
stances come about.

In ordinary usage, Greek nomos has either the broad sense of a habitual practice
(which may be translated as “institution” or “convention”), or the narrow sense
of “law”. As a law, it is a decree or enactment, accompanied by penalties, which is
“put in place” (as expressed by the verb tithenai) by a “law-maker” (nomothetés) by
an act of nomothesia (“law-making”). To “put” a law “in place” is to “posit” it, in the
sense in which all law is “positive”. What makes a law just, Epicurus now proposes, is
that it fits the “preconception”, prolépsis, of justice. Although all law is positive, not
all law is just. By enforcing compacts of justice, laws serve as “guardians” (phylakes)
of the justice that is guaranteed by a compact.'®

Having previously (in KD 31-33) delineated what is just, Epicurus now calls the
conception by its technical term, prolépsis. He also makes use of the technical term
epimartureomai (KD 37). Both terms signal a method of verification that is uniquely
Epicurean. A person may form an opinion (doxa) whether something is true or
false; but the opinion is neither true nor false until it has been confirmed or
disconfirmed. In the case of things that may be observed by perception, an opinion
is judged true or false by the criterion of “attestation” (epimarturésis) and “non-
attestation” (ouk epimarturésis).'® It is “attested”, hence true, if it is shown by
sensory perception to “fit” (KD 37 and 38) the relevant “preconception”. If it does
not “fit”, it is “not attested”, hence false.

In the case of justice, the preconception requires that the benefit guaranteed by
the compact really does exist, as observed by perception. If there is no benefit, there
isnojustice, for there is no compact of justice. Likewise a law is just only if it confers
the benefit on which people have agreed by compact. One might object that since
Epicurus says nothing about a compact at KD 37-38, there is no need for one; but

to nomon as a near-certain correction of a scribal error. Some editors write <nomon> monon. In
support of the correction, the verb tithenai was regularly used with nomon to mean “put in place a
law”. Further evidence that Epicurus is now turning to laws is confirmed by his reference to fellow
citizens in KD 38.

18 Gorgias’ Palamedes claims that he founded laws as “guardians of what is just” (phylakes tou
dikaiou). Likewise, Plato (Laws 632c) refers to law-making as putting in place “guardians” of just
practices.

19 Our basic source for this method is Her. 50-52, as supplemented by SE 7.203-16. Epicurus uses the
word “fit” in both KD 37 and 38; Philodemus uses it in Rhetorica vol. 1 (Sudhaus), as cited below in
n. 41. For further discussion, see Asmis (1984, 143-59); Allen (2001, 195-205), and Bown (2016).
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justice, as he has explained all along, is a compact. What makes the benefit
necessary is precisely that it is guaranteed by a compact.*°

A special difficulty arises in the case of laws. One might be misled into thinking,
that because laws are fixed in writing, especially on inscriptions, they are fixed for
all time; or one might be misled by the esteem generally accorded to the first
law-makers. None of this, however, makes any difference to what makes a law just;
and this, as compacted by all, makes it necessary to keep testing a law in order to
make sure that it continues to be just. Members of a community may indeed go
wrong (as will be discussed in the next section) about what, in particular, fits the
preconception of justice. Yet the basis of judgment is the agreement of all. Demo-
cratic Athens provides an example of a continuous scrutiny of laws that admit of
change.?! But other forms of rule, too, may be just, provided that they are founded
on compacts made by the community as a whole.

It follows that what makes a law just is not the mere fact that it has been put in
place (as “positive” law), nor the authority of alaw-giver, such as Draco (celebrated as
the first Athenian law-giver) or Solon, nor its antiquity, as many believed.?> What
makes a law just is the common agreement of the citizens on the preconception of
justice; and a law-giver, or any government official, has authority only insofar as it is
based on the agreement of all.”

There has been much discussion of whether compacts of justice originated prior
to the making of laws. I shall say more about this in the next section. Here, I shall
point out only that it was commonplace to view nomoi, construed in the broad
sense of practices, as both preceding and concurrent with laws.?* Some of these
practices were considered as everlastingly just, hence naturally just, for the reason
that they were commanded by god. Epicurus replaced divine justice by human
compacts. Did he, then, place some of the practices “considered just” (in KD 37 and 38)
temporally prior to laws?

20 As Brown puts it (2009, 191): “Epicurus is clear that there is no justice without a convention that
rules out inflicting and suffering harm.”

21 See MacDowell 1978, 48-52.

22 Aristotle (Ath. Pol. 3.4) recognizes law-givers before Draco. In mythological accounts, Theseus is
cited as first law-giver (Eur. Suppl. 429-37 and Soph. Oed. Col. 914); see De Romilly (1971, 20-21). So is
Palamedes (Gorg. DK 82B 11a, p. 301). Lucretius (5.1-3) praises Athens for being the first to establish
laws.

23 By contrast, Goldschmidt (1982, 319) suggests that what makes laws just is that they are “la mise en
oeuvre consentie d’'un enseignement recu,” as initiated by legislators. This makes it, in my view, a
consensus in a modern sense.

24 Plato presents the origin of law as a selection from previous institutions a Laws 3, 681a-d; see
further de Romilly (1971, esp. 24 and 44) on the relationship of laws to institutions.



10 —— E. Asmis DE GRUYTER

I'shall end this section by returning to a point made initially by Epicurus in KD 31.
There he called justice “the justice of nature” (to tés physeds dikaion). As I have
argued elsewhere,” I take the expression to tés physeds dikaion to mean “justice of
nature”, in the sense of “just by nature.” Plato (at Gorgias 484b) imputes the same
expression to Callicles to signify that it is naturally just for the strong to take
advantage of the weak.”® By contrast, Epicurus presents what is naturally just as a
kind of compact. After KD 31, the qualifier “of nature” drops out, for the same reason
that “compact” drops out in KD 36-38: Epicurus now turns to other aspects of justice.
At KD 37, he introduces a new expression: “the nature of justice”. This is not the same
as “the justice of nature”; as he explains, it is what corresponds to the preconception
of justice. He already explained at KD 33 that justice was not “something by (kath’)
itself”, but a “certain compact”. We may ask, then, what is its nature as a certain
compact, as previously delineated? To answer this question may ultimately tell us
what is naturally just.

I shall therefore turn to Epicurus’ ontology, as presented in the Letter to
Herodotus 75-76, as a first step to this goal. As Alberti has shown, justice fits this
ontology as a temporary attribute of bodies.”” According to Epicurus, whatever is
predicated of a “body” may belong to it in one of two ways: permanently, as a
component of its “everlasting nature”; or temporarily, as a contingent attribute,
called symptoma. As suggested by the etymology, the latter “befalls” a body for a time;
in his more detail exposition (1.455-82), Lucretius calls it an “event”, eventum. The two
types of attributes are not “natures by (kath’) themselves”; yet each has a kind of
existence (Her. 68-69). Overall, Epicurus assigns three kinds of being to perceptible
things: bodies, which exist in themselves; permanent constituents of a body; and
temporary attributes of a body, which come and go.

As a temporary attribute, the “nature” of justice is a compact made by humans
with one another on what is reciprocally beneficial. It is relative in two respects: in
relation to other humans; and in relation to the circumstances in which they live.® As
an agreement, it belongs to individual human bodies, joined to one another not as
bodies, but by the agreement of each. It has been suggested that justice might be
viewed as both the permanent attribute of a group of people held together by a
compact for a time and as a temporary attribute, subject to change.? Like Aristotle,
however, Epicurus conceived of a community as a multitude of humans, joined for a
time with each other. Even though one may speak of a community as just, what

25 See n. 1. By contrast, Goldschmidt (1977, 19) follows Zeller (2009, 4th ed., 471-72) in translating to
tés phuseos dikaion as “le droit ... selon sa nature.”

26 See also Glaucon’s version of Callicles’ position at Plato’s Republic 2, 358e-59b.

27 Alberti (1995, 181-87).

28 See Philippson 1910, 293-94, on the two kinds of relationship.

29 Morel (2000, 404-5 and 408).



DE GRUYTER The Social Contract in Epicureanism =—— 11

makes it just is that the individual members of the community agree with each other
on what makes it just.

There is a long tradition, which goes back to antiquity, that Epicurus regarded
laws as “nothing other than compacts”, as Gassendi puts it.** At times, the so-called
“laws” are viewed as being truly laws; that is, they are conceived as being just. There
are many variations of this position. As I suggest, the rather vague consensus may be
given precision by outlining it as the division of a general category (either compacts
or laws) into two subordinate types. Compacts of justice are a general kind,
subdivided into two types: compacts of justice formulated as laws; and mere
compacts of justice. Likewise, laws may be viewed as a general kind, subdivided into
two types: laws that are just; and laws that are not just.*

To conclude this section, I have argued that, as a compact for a certain benefit,
justice is a temporary attribute of humans, consisting of a decision made jointly by
individuals with others for the purpose of securing a benefit. It is a compact for a
benefit, not the benefit itself. Laws are decrees, enforced by penalties; and they may
be just or not. If just, they are decrees that enforce a compact of justice.

2 From Compacts to the Virtue of Justice

This section will examine the cognitive development that leads to the virtue of
justice. To trace this development, it is necessary to distinguish between two types
of benefit. There is, first, the external benefit that is secured by the making of a
compact of justice, as discussed in the previous section. There is, second, the inner
sense of security that follows on the acquisition of an external benefit. This sense of
security culminates in the superlatively great (“greatest”) sense of security of a
virtuously just person. This is a type of ataraxia, “freedom from distress.” What is
there, then, about the virtue of justice that brings about this benefit? As I shall argue,
the virtue of justice is an unfailing disposition to keep compacts of justice. Conceived
as an unfailing memory of the benefits of justice, it is a cognitive disposition, replete
with a sure knowledge of what makes compacts of justice beneficial.

As John Armstrong (1997) has argued, there is only a single motivation for the
progression from individual compacts to the virtue of justice: the goal of pleasure.*

30 Gassendi 1658 (1964), v. 2, p. 785b (cf. v. 3, pp. 87 and 91; and v. 5, p. 156). See also 1699, pp. 315 and
325.

31 The sophist Lycophron offers a very general antecedent for this position by identifying a law as a
compact that serves as a “guarantor (eggyétés) to one another of what is just” (DK 83 B3, as cited by
Aristotle, Pol. 3, 1280b10-11).

32 By contrast, Annas (1993, 297-99) proposes, on the basis of her twofold division of justice (as cited
inn. 13), that there are two motivations, penalties and virtue, which look as though they are in conflict
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As I understand this progression, it includes the making of laws. Laws add the
motivation of penalties; but this is a means of compensating for the imperfect
understanding of all who are not yet virtuous. It is a make-shift device, to be
dispensed with as soon as a person has attained the virtue of justice. The penalties
drop out; but the compacts do not. The compacts set the limits that a virtuous person
observes in relation to others.

To begin, I shall first consider the harm done by injustice. Shockingly, as
Epicurus points out at KD 34 and 35, there is nothing “bad” about injustice “in itself.
What is bad is a consequence: the fear of being detected. Here is KD 34:

Injustice (adikia) is not [something] bad in itself; but [this lies] in the fear of suspecting that one
will not escape the notice of those in charge of being punishers of such things.

KD 35 expands as follows:

In the case of a person who does in secret something that people compacted (synethento)
[not to do] for not harming one another or being harmed, it is not possible to be confident that he
will escape detection, even if he escapes notice a thousand times in the present ...

In both texts, it is assumed that injustice consists in violating a compact in secret.*® As
KD 35 adds, the fear mars one’s whole life. Even in the case of a single act of injustice,
it seems, a person is tormented for the rest of one’s life. Both texts are applicable to
laws, as enforced by penalties. Yet they also leave open the possibility that non-legal
compacts, too, may have “punishers in charge”, though informally, such as family
members.

It was commonplace in Greek thought to view injustice as pleonexia- literally
“having more”. Epicurus shares this view, although he differs in his explanation for
it: it is due to a mistake on how to obtain one’s ultimate goal, pleasure. In his view, a
person acts unjustly for the sake of a double benefit: both the general benefit of not
being harmed oneself, as compacted by all, and the personal benefit that comes from
harming another, contrary to the compact. This is a mistake, not because pleonexia is
bad in itself, but because one fails to calculate that any gain in pleasure is far
outweighed by a life-time of mental pain.

This position provoked a storm of attacks in antiquity. Along with the charge of
immorality, critics objected that Epicurus much exaggerated the fear of being
detected.* On this point, Epicurus took indeed an extreme view. There is, however, a
reason for it. To recognize fully what is so bad about evading punishment, one must

with each other. The conflict is resolved, Annas suggests (299), by an appeal to natural cooperation.
This consists, in my view, in the making of a compact.

33 See Asmis (2025, 209-10).

34 See Cicero On Ends 2.53-59 and 71.
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calculate the whole of what one loses over against the whole of what one gains.
What one loses is the extreme loss of any prospect of happiness. It is the whole of
a happy life, as opposed to an immediate gain.*> Only a virtuous person has the
ability to make a full calculation of this sort. All the rest have only an imperfect
understanding; and that is why they need to be deterred by penalties that are fixed
by law. Legal penalties make up for imperfect calculation, even though they deter
only imperfectly themselves.

Epicurus offers no details on what happened prior to the making of laws.
Hermarchus and Lucretius help to fill the gap. As reported by Porphyry, Hermarchus
distinguished between two stages.*® People first “agreed” not to kill one another, but
only “perceived irrationally” and “often forgot” the benefit of doing so, with the
result that they “forgot often”. In time, some people, who “kept remembering” and
differed from the rest by their “practical intelligence”, phronésis, induced some
others to use epilogismos, a type of calculation called “appraisal”, and “implanted
memory” in them; and they frightened the rest by penalties.>” The first group
were the first law-givers. They used the fear of penalties as a “remedy against the
ignorance of what is beneficial.” If all were able to “see and remember alike what is
beneficial”, they would not require laws.

Lucretius is more expansive. He depicts a continuum that consists of several
stages. First, neighbors made “compacts” (foedera, 5.1025) not to harm one another by
taking pity on one another’s weak children and wives (5.1019-23).% In time, some
individuals, who stood out in “intelligence and courage”, came to show others to
make changes (5.1105-7). Among them, kings founded cities. Next, the discovery of
wealth resulted in an eruption of excess desire, which ultimately plunged humans
into extreme violence, perpetrated by each against each other (5.1137-42). In the end,
some individuals “taught” others to appoint magistrates and established laws to be
used willingly (5.1143-44). He also explains that “the human race” as a whole
submitted all the more spontaneously to the constraint of laws (artaque iura, 5.1147)
for the reason that they used to “exact fiercer punishment out of anger than is now
permitted by just laws “(5.1148-49).

Lucretius calls these laws “compacts of peace” (foedera pacis, 5.1155). It was
commuon practice to end a war with a compact that restored peace. In agreement with
this usage, I suggest, Lucretius uses the expression to signify the end of the civil
war that pitted each citizen against another. Overall, he frames his account of social

35 See Vander Waerdt (1987, 409-10) on both sides of the calculation.

36 Porphyry On abstinence 1, 7-12. The cited details are at 1, 8.1-4 and 10.2.

37 On epilogismos, see Asmis (1984, 177-78, 189, and 204-6); and Schofield (1996). I differentiate
logismos from logos, “reason”, throughout this paper by translating it, even if somewhat clumsily, as
“calculation”. See further n. 43.

38 Itreat Lucretius’ appeal to pity in detail in the publication cited in n. 1.
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relations by two occurrences of the term foedera: the term is used, in the first place, to
designate the origin of justice as “ compacts” made by neighbors; and at the end
of a process of rational development, to designate the first laws, instituted by
law-makers, as “compacts of peace”.*

It is risky to view Lucretius as a source for Epicurus.*’ Despite obvious
differences, however, there are some congruences with Hermarchus, which point to
some basic agreement with Epicurus. Among the differences, Hermarchus does not
call the initial agreements “compacts”;*! nor does he say anything about pity or a
descent to extreme violence. Lucretius says nothing about the irrationality of sensory
perception or the failure of memory. Still, Lucretius assigns lapses to a time before
law-making, culminating in an extreme failure to put a limit to desire.

Both agree on the superior insight of the first law-makers. By calling it “practical
intelligence” (phronésis), Hermarchus identifies it as Epicurus’ basic virtue, as set out
at Men. 132, As discussed further in the next section, this is not the same as the virtue
of justice, but a foundation for its development. The result is a distinction among
three levels of understanding: the virtue of the law-makers, as attended by
epilogismos (“appraisal”, as translated by Schofield 1996); the lasting memory
implanted by them in some others due to the use of epilogismos; and the ignorance of
the rest. This division is consistent with what Lucretius says. He assigns teaching
explicitly to the law-makers. At the same time, he qualifies the ignorance of the
majority by imputing to them a willingness to submit to the constraint of laws. In
both accounts, the majority are ignorant for the reason that they lack the full
rationality of epilogismos, “appraisal”.

It is time to return to the question whether Epicurus recognized compacts of
justice prior to the establishment of laws. Lucretius declares outright that there were
compacts; but more evidence is needed. As I suggest, the very progression depicted
by both Hermarchus and Lucretius provides further evidence.*? At first sight,
Hermarchus’ division of human progress into, first, an irrational stage of perception
and, second, a rational stage of “appraisal” might seem to eliminate compacts from
the first stage. Obviously, however, humans do not become fully rational all at once.
As Lucretius makes very clear, humans develop their rational capacity gradually

39 By contrast, Robitzsch (2016, 25) rejects the view that Lucretius uses the term foedus to refer to
laws; cf. Mitsis (1988, 86).

40 Goldschmidt (1982, 315) proposes that one cannot take Lucretius as a source for Epicurus.

41 Hermarchus uses the term “compact” only once, at 1.12.5, to argue counterfactually that if humans
had been able to make a “compact” with irrational animals not to kill one another as they did “with
humans”, it would have been a “fine” thing (kalés eiche) to extend justice to them. This agrees with KD
32.

42 Others who have argued for the temporal priority of compacts include: Philippson (1910, n. 5
above); Miller (1972, n. 5 above); and Aoiz and Boeri (2023, 32).



DE GRUYTER The Social Contract in Epicureanism =—— 15

and at different rates. In the case of justice, as Lucretius depicts this process, some
humans, joined by others, first acquire the incipient insight that it is useful to make
compacts with each other. This insight is still tentative, subject to failure. In time,
some individuals stand out above the rest as having special insight. Finally, some
individuals acquire the full rationality of recognizing the benefit of enforcing
compacts by laws; and they teach some others, while the rest lag behind.

Philodemus illuminates further the development of reason in a text that is often
cited, if only in part. Well preserved, it is worth quoting in full.** I have divided it
into three parts, corresponding to the three sentences:

(1) Our philosophers say that whatever is just, good and fine [or “beautiful”, ta kala] is the
same as what is conceived (nooumenois) by the many, thus differing from the latter only in
holding them in mind not merely passively (pathétikés) but by appraising (epilogistikos) them
and not forgetting them often, but always measuring the primary goods over against
indifferents. (2) They [ie. our philosophers] do not have the same opinions as the many on
what produces our goals — such as political offices, constitutions, the overthrow of tribes, and
everything of this sort. (3) Similarly (paraplésiés) , we [Epicureans] posit as just and fine (kala)
whatever is conceived in accordance with the preconceptions (prolépseis) that are seen
(blepomenas) by them [ie. the many], but differ from the opinion of the [masses] about what
fits the preconceptions.

Philodemus refers to “our philosophers” as “they” in the first and second sentences,
then switches to “we” in the third. Sentence (1) introduces the entire sequence by
drawing a distinction between a stage of frequent forgetting and epilogismos. As
Philodemus explains, Epicurean philosophers agree with the many on the concep-
tions of what is just, good and fine, but differ by holding these conceptions not merely
passively, but by making an appraisal (epilogismos). The passivity is joined by
frequent forgetting; and epilogismos is said to measure primary goods over against
so-called “indifferents.” Sentence (2) adds a difference of opinion. Epicurean
philosophers reject the opinions of the many on what produces our goals — things
such as political offices, constitutions, the subjugation of others, and the like.
Sentence (3) then returns to the conceptions mentioned in sentence (1). “Similarly”,
Philodemus now points out, we conceive of what is just and fine on the basis of
the same “preconceptions” as “seen” by the many; but we differ from them on what
“fits” our preconceptions.

What is especially noteworthy is that Philodemus here applies to the precon-
ception of justice, along with what is good and fine, Hermarchus’ distinction between
an irrational stage of frequent forgetting and epilogismos. As mentioned previously,
a preconception was said to be a “memory of what has often appeared from

43 Rhetorica, vol. 1 Sudhaus, pp. 254-55, cols. 20.25-21.25; see further Goldschmidt (1977, 169) and
Schofield (1996, 234).
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outside”.** Here, Philodemus describes the cited preconceptions as occurring
pathétikoés (1) as well as being “seen” (3). The adverb pathétikos was used ordinarily
in both a restricted sense, to designate a feeling of pleasure or pain, and, more
broadly, in the sense of “passively”, to refer to any affection at all.** Here, I assign to it
the broader sense; for although a preconception may provoke a feeling of pleasure or
pain, it is basically an affection, produced passively within an individual by sensory
impacts from outside.*® This passivity, which is subject to frequent forgetting, makes
a contrast with the activity of epilogismos as a rational force.

As for epilogismos, Philodemus assigns three functions to it: to measure
“primary goods over against indifferents” (1) ; to determine what “produces our
goals” (2); and to determine what “fits” the preconception (3). These functions
overlap. The term “indifferent” points to the Stoic category of things that are neither
good nor bad. In Epicurus’ ethics, primary goods include the virtues, conceived as a
means of attaining the ultimate good, pleasure. In sentence (3), the term “similarly”
may be taken to refer to either the production of goals (2) or the whole of what
has preceded (1 and 2). Here, Philodemus separates out the preconception from
determining what fits it. Likewise, Epicurus requires in KD 37-38 the use of the
preconception of justice as a norm for determining what “fits” it. This, he explains, is
to determine whether a compact of justice really is beneficial or not. Philodemus
adds epilogismos as a way of assuring that what has been thought beneficial really is
conducive to the goal of pleasure.

If, then, the preconception of justice consists of a type of compact, as I have
argued, compacts of justice came into being at an early, still predominantly irrational
stage of human development, when humans were just beginning to use their
reasoning powers to achieve the goal of pleasure. The word “compact” tends to evoke
the idea of being legally binding. What is binding, however, is something else, which
underlies human relations at just about any stage of their development: a principle of
reciprocity. This is subject to failure, which the Epicureans interpreted as a failure of
memory. The solution, as the Epicureans saw it, was to strengthen memory through
calculation or, if this fails, to compensate for continued weakness by the penalties of
law. At full strength, the memory of justice is sustained by a full recognition of the
benefits that come from compacts; and this requires, ultimately, an Epicurean
understanding of the reality of things. Diogenes of Oenoanda sums up this final

44 See above, n. 8.

45 The restricted sense, adopted by Schofield (1996, 234), occurs at Philodemus Rhetorica vol. 1
Sudhaus, p. 193. 22. Epicurus uses pathos frequently to designate the affection produced in a person by
sensory impacts; see especially Her. 52-53.

46 This does not a prevent a degree of complexity among preconceptions, as argued by Asmis (2009,
87-90). Robitzsch (2024, 148-160), rejects the complexity, although Asmis and Robitzsch are agreed
that preconceptions are formed by sensory impacts from outside.
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requirement as the ability “to see correctly what is the nature of desires, pains, and
death.” *’ Although he does not mention compacts here, this is the sort of knowledge
that explains why a virtuously just person keeps compacts of justice without fail.*®

Finally, I return to the greatest benefit of justice: the maximal, inner freedom
from distress of a virtuously just individual. Epicurus contrasts this benefit with
the “maximum of distress” of an unjust person at KD 17:

The just person is most free from distress (ataraktotatos), but the unjust person is full of the
greatest distress.

Likewise, Epicurus depicts the benefit of justice as follows (U 519):
The greatest fruit of justice is freedom from distress.

As the greatest “fruit” of justice, freedom from distress is the consequence that
results from the virtue of justice. Overall, the virtue of justice results in a maximum
of freedom of distress in the same way as the vice of injustice results in a maximum
of distress.

Starting with the making of compacts of justice, I conclude, some humans may
develop the virtue of keeping such compacts unfailingly by learning to recognize
fully, through the use of calculation (called epilogismos), the benefit of keeping
them. This is the virtue of justice; and it produces maximal freedom from distress.
As a result of this process, compacts of justice may be divided not merely
conceptually, as proposed in the first section, but also temporally, into two kinds:
non-legal compacts and compacts formulated as laws. Laws enforce compacts of
justice by formulating them as decrees enforced by penalties.

3 The Virtue of Justice

This section aims to place the virtue of justice within a general view of the virtues. As
Epicurus proposes in a very succinct sequence (Men. 132), the virtue of practical

47 Hammerstaedt and Smith (2009, p. 7); reprinted (2014, 71-108, p. 77).

48 There has been much debate whether Epicurus’ distinction (at Her. 75-76) between two stages of
human development — a stage of natural development and stage of calculation (logismos) — is
applicable to the Epicurean theory of justice. Goldschmidt (1977, 168-69) argued against Philippson’s
acceptance of the distinction (1910). Following both Philippson and Miiller (1987), Robitzsch (2024) has
recently defended the distinction on the basis of Lucretius’ account of human social development. I
agree that Epicurus’ distinction is applicable to the theory of justice. This requires, on the other hand,
that humans are already developing their reasoning capacity in respect to justice in the first stage, as I
have sought to show in this section.
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intelligence, phronésis, is the foundation of all other virtues. It is, by nature,

the source of all other virtues. He follows up immediately with an enigmatic

distinction among three ways of life: living “with practical intelligence”, living

“beautifully”(“in a fine way”), and living “justly”. These three ways, he claims, are

inseparable from a pleasant life.*” This leaves the question: How are the three ways

related to each other?

As I'shall argue, they form a threefold division, consisting of the basic virtue of
practical intelligence, together with two types of virtue created on this basis:
personal virtues; and the communal virtue of justice. Practical intelligence underlies
the rest by calculating how to obtain the goal of pleasure. There are two kinds of
calculation: calculating for oneself the limits of one’s own conduct; and interacting
with others to set a joint limit to each other’s conduct. The first kind results in
personal virtues, as I call them; the second results in the social virtue of justice,
conceived as a disposition to keep compacts of justice.

Epicurus has been leading up to his analysis of virtue from the beginning of his
Letter to Menoeceus. Immediately before the threefold distinction, he explained that
itisnecessary to make a choice among pleasures and pains by making a comparative
measurement (symmetrésis) of what is beneficial and not (Men. 129-130). He also
called self-sufficiency “a great good” (Men. 130). After dwelling for some time on the
lure of profligacy, he opposed it to “sober calculation (logismos)”. This begins the
sequence on the three ways (Men. 132). Because of its density, I have divided it into six
components. They follow on each other without a break:

(@) Inplace of profligacy, what creates (gennai) a pleasant life is “sober calculation
(logismos), searching out the causes of every choice and avoidance, and driving
out false opinions, out of which the greatest disturbance takes hold of souls.”

(b) “Practical intelligence (phronésis), is the origin of all these things (panton ...
touton arché) and the greatest good.”

(c) “Therefore, phronésis is more valuable than philosophy.”

(d) “Out of it [i.e. phronésis] all the remaining virtues have come to be by nature
(ex ... pephykasi)”

(e) “by teaching that it is not possible to live pleasantly without living intelligently
(phronimés), beautifully (“in a fine way”, kalds), and justly (dikaiés), <nor to live
intelligently, beautifully, and justly > without living pleasantly.”*°

49 I translate kalon literally as “beautiful”; the term is now mostly translated as “fine” or “honor-
able”. The last term is misleading, like its Latin counterpart honestum. I use “beautiful” as a stand-in
for kalon.

50 Seealso KD 5. The text is preserved in full by Diogenes of Oenoanda, fr. 37, p. 216 (Smith) as well as
in Cicero’s On Ends 1.57.
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(0 “For the virtues are joined by nature (sympephykasi) with living pleasantly, and
living pleasantly is inseparable from them.”

As de Sanctis (2010) has shown, phronésis has central importance in Epicurus’ ethics.
Even though the term occurs only here in Epicurus’ extant writings, Epicurus no
more neglected it, as de Sanctis argued, than did an illustrious tradition of preceding
and later philosophers, including his own followers. Merely as it stands in the Letter
to Menoeceus, moreover, one can readily see that Epicurus could hardly have
elevated it more highly. Underlying all other virtues, it enables us to “calculate” how
to obtain a maximum of pleasure by both uncovering the “causes” of every decision
and driving out false opinions. Technically, this power of calculation is called epi-
logismos, “appraisal”, as discussed in the previous section. Even though Epicurus
began his Letter to Menoceus by urging philosophy upon everyone, both young and
old, it now gives way to something even more valuable (c). The reason is that phi-
losophy supplies correct theories to the practical endeavor of phronésis as the means
of putting us in possession of our goal. The initial priority of philosophy becomes
subservient in the end to phronésis.

It is, nonetheless, something of a jolt to have Epicurus give prominence to
phronésis as “the greatest good” (b). Earlier in the Letter to Menoeceus (128), Epicurus
identified pleasure as the “beginning and end of a blessed life.” He also called it our
“first and congenital good”, from which we “begin every choice and avoidance” and
to which “we revert” as a standard for judging every good (Men. 129). As our first and
final good, why doesn’t Epicurus call pleasure “the greatest good”?>!

As others have pointed out,* the answer is not far to find: one needs to supply “of
all these things” (b) from the beginning of the sentence, thus understanding phro-
nésis as the ability to calculate, in accordance with (a), what brings about the goal of
pleasure. It is the “greatest good”, in short, because it is the greatest of all the goods
that bring about pleasure as the “greatest good”. Herein lies a difference with self-
sufficiency. It is indeed “a great good” (Men. 130). Partially dependent on circum-
stances, however, it is not the greatest of all our means to produce pleasure. That is
the inner power of calculation, as practiced by the virtue of phronésis.

It is worth jolting the reader into this realization. We may be passive, merely
letting pleasure come to us; or we may be active, using our powers of appraisal
(epilogismos) to achieve pleasure. As Philodemus indicates (in a text discussed in
section 2), this is a source of a difference between the Epicureans and the many, who

51 Bignone 1936 (vol. 1, 106) objects that “the greatest good” must be catastematic pleasure; and he
takes Epicurus to be committing a rhetorical excess.
52 See Hessler (2012, 280-82), as well as Warren (2014, 218), Morel (2019, 376-77), and Robitzsch (2020, 422).
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agree on the goal of pleasure, but miscalculate on how to obtain it.>* As Epicurus
himself declares boldly, it is better to calculate well, even if we fail, than to calculate
badly and succeed (Men. 135): “It is better to be unfortunate (atychein) in calculating
well (eulogistds) than to be fortunate in calculating badly”. Chance can get in the way
of success. But the ability to calculate puts us, as rational beings, even above the
mere, momentary attainment of pleasure.

As our “greatest good”, phronésis has priority over all other virtues. The
sequence (d-f) begins, clearly enough, by distinguishing phronésis from all other
virtues as the foundational virtue from which all the rest develop. This is a natural
development, as signified by the term ex ... pephykasi (d). Next, Epicurus claims,
phronésis teaches that it is both necessary and sufficient to live “in a practically
intelligent way (phronimos), beautifully (kalos), and justly (dikai6s),” in order to live
pleasantly (e). The trio of adverbs is another surprise. So far Epicurus has said.
nothing about justice; and, from what he has said, the reader expects kalon to be used
in a general sense. Epicurus follows up with the explanation: “For the virtues are
joined by nature (sympephykasi) with living pleasantly, and living pleasantly is
inseparable from them (f).” Epicurus here adds that the virtues are linked naturally
to a pleasant life, but says nothing about the trio or their relation to each other.

Epicurus’ trio receives only scant attention elsewhere in our sources. The
anonymous author (possibly Philodemus) of a text known as On Choices and
Avoidances (1995) refers to it, followed by another list (col. 14.1-8). I quote: ...
”[it is not possible to live pleasantly] without [living] intelligently, beautifully (“in a
fine way”, and justly, and, further, courageously, with self-control, with greatness of
spirit, by making friends, and with love of mankind (philanthropés), and in general
with all other virtues.” The additions have been carefully chosen to give an overview
of a uniquely Epicurean view of virtue. Using a more elaborate approach, Cicero
inserts the trio in passing in On Ends (1.57) within an extended treatment of Epicu-
rean virtues as consisting of the four Platonic-Stoic kinds: wisdom, temperance,
courage, and justice.

Given the sparsity of the evidence, it is easy to dismiss Epicurus’ trio. Among
those who have considered it, Giovanni Indelli and Voula Tsouna (1995, 176-77)
distinguish the trio by separating out kalds as a distinct type of virtue, “moral
goodness”, differing from both practical intelligence and justice. Jan Maximilian
Robitzsch (2024, 85), by contrast, suggests that it is possible to take all three attri-
butes as synonyms, so as to form a hendiatris.>*

53 See above, n. 41.

54 In agreement with this position, Robitzsch proposes at 2020, 426, that Epicurus could have used
“justly” as “shorthand” for living virtuously. At the same time, he points out that the texts “suggest,
more narrowly, that the content of justice mainly concerns not harming and not being harmed.”
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I shall suggest that Epicurus uses kalon both in a general sense, applying to all
virtues, and in a restricted sense, applying to all virtues other than practical
intelligence and justice. On this view, Epicurus uses calculation, in the technical
sense of epilogismos, to separate out the common conception of kalon into a
conjunction of three distinct types: the underlying virtue of practical intelligence,
together with two types that develop from it. One of the two types, called merely by
the generic term kalon, uses practical intelligence to draw limits to personal conduct;
the other, consisting of justice, uses practical intelligence to make compacts to draw
limits to social behavior. It follows that what makes justice naturally just (as claimed
in KD 31) is ultimately its rational development as a virtue, conceived as an infallible
disposition to keep compacts of justice.

Let us, first, look more closely at the general sense of kalon. It was commonplace
to use kalon (with cognates) in a general sense to express approval for the way a
person lives; and Epicurus, too, used the term in a general sense.> It is especially
relevant that he introduces the Letter to Menoeceus as dealing with the “elements
(stoicheia) of living beautifully (“in a fine way”, kalds)” (123). The general topic, it
appears, is a “fine” life; but it is also worth noticing that it will be analyzed into its
elements.

Two features stand out in the rather extensive evidence for Epicurus’ general
conception of kalon: it is an object of praise in ordinary life; and it produces
pleasure. On the first point, Epictetus (according to Arrian) cites Epicurus as saying
(U 513): “... either to kalon is nothing or, if it is [something], it is to endoxon”.> This
term was widely used in the sense of “held in esteem” or “notable”. Cicero throws
further light on this meaning in books 1 and 2 of On Ends. Translating endoxon by
gloriosum, he explains (On Ends 2.48): “As commonly used, that alone is called
honestum [Cicero’s translation of kalon] which is gloriosum in the reputation of the
people (populari fama).” As he goes on, Cicero keeps reiterating the sense of being
“praised” by the multitude, as opposed to being praiseworthy in itself (2.49-50).
Latin gloriosumlooks like a good translation; for it not only signals gloria (“glory”),
but also reflects Greek dox-, which can signify either reputation or opinion. Yet
there is a drawback; for gloriosum was also frequently employed in the negative
sense of “boastful”. Cicero averts this sense, while at the same time denigrating
Epicurean populism, by glossing gloriosum as praised by the many.

The second point ties kalon to pleasure. Epicurus declared: “One must honor to
kalon and the virtues and such things if it produces pleasure, but must let go if it
does not produce pleasure” (U 70). More vividly, he expresses disgust at those who
fail to recognize so: “I spit upon to kalon and those who admire it emptily (kends)

55 See Robitzsch (2020, 424-25).
56 Dover (1974, 69-73) associates kalon especially with admiration.
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whenever it produces no pleasure.” Cicero’s spokesman Torquatus adds a sarcastic
twist (On Ends 1.42). Those who place the final good in virtue alone, he says, are
beguiled by the “splendor” of a mere word (cf. “shadow” at 1.61). Yet who would
praise those “exceedingly beautiful (pulchrae)” virtues if they did not produce
pleasure? On Epicurus’ view, the meaning of kalon is not a mere fad, kept afloat by
the pretensions of a few, but consists of praising whatever produces pleasure.

There is good evidence, then, that Epicurus assigned to kalon the general sense of
praiseworthy, as joined by the goal of pleasure. This is what he regards as the
common conception of the term, which he called a “preconception”, prolépsis. To
recall Philodemus, the Epicureans share the preconception of kalon with the many,
but differ on what fits the preconception; the latter needs to be figured out by
epilogismos (“appraisal”).”’ The first step, as it now appears, is to analyze the
common conception itself, as illustrated at Men.132, into a natural union of three
components, or “elements”, with a life of pleasure.

Let us now go back to the text. Epicurus first divides the virtues into two kinds:
the basic virtue of phronésis and “all the remaining virtues”, which are based on it
(d). The text continues immediately with a division into three ways of living (e). This
is, as I said, enigmatic. But there is nothing unclear about the division itself.
Reinforced by rhyme, there are clearly three ways, joined grammatically with each
other: “intelligently (phronimés) and beautifully (“in a fine way”, kal6s) and justly
(dikai6s)”. The rhetorical embellishment might Iull the inattentive into blurring
these ways. This does not prevent Epicurus, however, from using sound effects to
draw attention to each component as a distinct kind. Epicurus has already provided a
clue, moreover, to making a distinction; for he has just separated out phronimés
from all the rest as the foundation of “all the remaining virtues”. How, then, do the
other two ways, “finely” (kalds) and “justly”, apply to the remaining virtues?

To live “justly”, as I have argued, is to observe a compact for a certain benefit. On
Epicurus’ view, the virtue of justice is, precisely, an unfailing disposition to keep
compacts of justice-nothing else. It does not look out for the good of another, no
matter how wise the person, but secures a benefit for oneself by a compact for a
reciprocal abstention from harming another. To live “justly”, therefore, is separate
not merely from the foundational virtue of phronésis, but also from all other ways of
life that develop from it.

There remains the crux of the problem: living kalds. Traditionally, there are
many virtues, along with phronésis and justice. In Platonic-Stoic thought, there is an
intellectual virtue, together with courage, temperance, and justice. In Aristotle’s
classification, phronésis coexists with a large number of so-called character virtues,
one of which is justice. Epicurus offers his own view of phronésis and justice. Some of

57 See above, n. 41.
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his followers, as we will see shortly, added temperance and courage; and one of
them, as cited earlier in this section, lists many kinds in addition to the trio. The
virtues that differ from phronésis and justice do not have a common name. Yet, on
Epicurus’ view, they have a common feature: practical intelligence teaches each
person, for and by oneself, how to calculate a limit to personal fears and desires;
and this is in contrast with the use of an interpersonal compact. For lack of a name, I
suggest, Epicurus uses the generic name of kalon as a default for gathering these
virtues into a distinct group. The result is a division of kalds in general into three
ways of life: phronimds, kalés in a restricted sense, and justly. The second kind, as
shall call it, consists of “personal” virtues.

To illustrate, take Achilles. He stands out in ordinary thought, not for his ability
to calculate pleasures nor for the justice of not harming others, but, above all, for
his amazing prowess as a warrior. One might also praise him for the way in which
he chose, with the utmost courage, to stay at Troy even though he was doomed
thereby to perish; or, if one prefers, one might praise him for his final reconcili-
ation with Priam. Others might choose Nestor as exemplifying practical
intelligence or, perhaps, justice. But neither qualifies as virtuous unless each
exemplifies all three kinds, joined into a union with pleasure.

By contrast, take Epicurus. Even his opponents praised him for ignoring extreme
physical pain, as he lay dying, by recalling with pleasure his conversations with his
friends.* They also praised him for his frugality and his devotion to others, whether
by friendship, teaching, or the making of a will. At the same time, they accused him of
an inconsistency between his theory and his actions.>® There is no inconsistency, as
Epicurus sees it; for he wins praise for choosing the best way to obtain pleasure,
including both personal and contractual virtue.

Epicurus offers a response in his way to both Plato and Aristotle. Instead of
tying virtue to parts of the soul, he puts the faculty of reason in relation to one’s
circumstances as a way of determining how to obtain pleasure. Epicurus makes use
of Aristotle’s basic distinction between practical intelligence and the character
virtues, but separates out justice from the rest of the character virtues, where it fits
badly in any case.®® There is a kind of parallelism between Epicurus’ twofold use of
kalon and Aristotle use of “just” in both a broad sense, embracing all character
virtues, and a specific sense. Justice loses out to kalon as the overarching term, yet

58 U 138; cf. Cicero On Ends 2.99. In Herodotus’ Histories (1.30.2 - 32.1), Solon provides examples of
good character by naming, first, Telles, an obscure Athenian, then two rustic Argive brothers, Cleobis
and Bito, as his answer to Croesus’s question about who is the “most well-off (olbidtatos) person of
all”.

59 See esp. Cicero On Ends 2.99.

60 See Williams (1980, esp. 197-99).
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remains prominent in its own way as one of two main types of virtue that arose from
practical intelligence.®

Overall, Epicurus assigns a new sense of “natural” to the virtues. The virtues
are not inborn, but develop naturally as a response of human nature to its
surroundings. That is how the other virtues grow “naturally” out of practical intel-
ligence (d, Men. 132) and how all three kinds are joined “naturally” to the goal of
pleasure (f, Men. 132). The virtue of justice, in particular, is natural as the culmination
of a rational development to keep compacts in response to circumstances.

Later, as attested by Cicero, some of Epicurus’ followers took it upon themselves
to defend Epicurus’ analysis of virtue against the Platonic four-fold division, as recast
by the Stoics into the dominant philosophical conception.®* Briefly, the defense
presented in book 1 of Cicero’s On Ends seeks to show that Epicurus had the correct
view of all four virtues as a means to the goal of tranquility, which is endorsed, too, by
his rivals. Cicero does not seek to impose a threefold division; for this is beside the
point. He takes the fourfold division as it is. Both temperance and courage fit
Epicurus’ category of personal virtues; but, as Epicurus himself indicates in the Letter
to Menoeceus , as well as KD 1-2, piety, or freedom from fear of the gods, has first
place in the order of teaching; and freedom from fear of death comes next. The limits
of desire, treated next in both the Letter to Menoeceus and KD 3-4, generate more
virtues, prior to the mention of justice at Men. 132 and KD 5.

Scholars have raised the problem that, no matter how virtuous people are in
other respects, not everyone can attain the virtue of justice; for it is contingent on the
agreement of others.®® On Epicurus’ view, however, the attainment of all virtues is
contingent on circumstances. An early death, for example, or a lack of education, or
bodily infirmity, may prevent a person from ever attaining a life of pleasure. As
Diogenes Laertius (10, 117) states the general position, one cannot “become wise in
every condition of the body or every tribe.” One needs to keep in mind, at the same
time, that what is necessary for justice is compacts, not laws. So long as individuals
still make compacts of justice with one another, it is possible to acquire justice even if
no laws are just. Compacts, too, may collapse totally, as envisaged by Lucretius after
the discovery of gold. But, even in this case, there are grounds for optimism. For some

61 This analysis agrees with Thrasher’s 2013 interpretation of the Epicurean social contract as an
“assurance game” (431). As Thrasher points out, this makes justice “a social rather than a merely
personal virtue” (430). I should add that what makes justice necessary in Epicurus’ view, as attested in
U 530 with reference to laws, is that “laws are established for the sake of the wise, not that they may
not commit an injustice (adikdsi), but that they may not suffer injustice (adikéntai).”On this text, see
further O’Keefe 2009, 145.

62 On Cicero’s testimony, see Mitsis (1988, esp. 74-75), along with Alberti (1994), Morel (2016),
Robitzsch (2020, 428-32), and Ranger (2022).

63 So Mitsis (1988, 79).
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individuals may still acquire a sufficient level of rationality and ability, as indeed
happened according to Lucretius, to teach others to once again make compacts, now
strengthened by their formulation as laws.**

Ileave aside friendship as a separate topic. Here, I touch on it only very briefly by
touching on an especially intriguing text. At fr. 56 (Smith), Diogenes of Oenoanda
depicts a counterfactual ideal. After pointing out that “all cannot” do so, he adds:
“If we assume (hypothometha) that it [autén] is possible, the life of gods will truly pass
on (metabésetai) to humans; for everything will be full of justice and friendship
for one another (philallélias)”, without any “need for walls or laws.” “It” is what
“all cannot™ achieve; and this is very plausibly, as suggested by Smith, wisdom or a
community of wise persons. Given, then, that this is impossible, what would happen?
As has been pointed out by others, Diogenes does not explicitly exclude compacts;
and it has been suggested that he admits them as either implicit or indirect com-
pacts.®® In any case, as I have argued, there is, simply, no justice without compacts.
But it is also worth noticing that Diogenes pairs justice with friendship, which is
sufficient, all by itself, to assure that no one in the hypothetical community of wise
persons will harm another.

Why, then, does Diogenes even mention justice? Friendship confers the benefits
of justice without the use of compacts. A possible answer, which has a long history, is
that Diogenes mentions justice in order to transform it, though only hypothetically,
into something truly divine, unlike those traditional views of divine justice or Stoic
justice. What I wish to stress is that, however divine, justice coexists with friendship
as a decidedly human discovery. Although “the life of the gods will pass”, hypo-
thetically, “to humans”, it is a way of life discovered by humans, not passed on to
humans by the gods.

To sum up this section, Epicurus integrates the virtue of justice into a division of
virtues into three types. Underlying all the rest is the virtue of practical intelligence,
which calculates how to attain pleasure in response to circumstances. It is the source
of two other types of virtue: personal virtues, and the social virtue of justice. The first
sets limits to personal fears and desires; the second sets a limit to harming one
another. All the virtues are natural developments of humans interacting with their
surroundings. Among them, justice is a natural means of attaining pleasure by the
use of a compact.

64 This is an especially compelling example of the sort of situation in which an Epicurean may
decide, exceptionally, to intervene in politics. It is one type of “link” with the city, as emphasized by
Aoiz and Boeri (2023, 107-113).

65 Armstrong (1997, 326) proposes that a community of wise would include implicit compacts of
justice; this is criticized by O’Keefe (2001, 137). Instead of implicit compacts, O’Keefe (2001, 134-end)
proposes that there would still be a need for regulations concerning indirect harm; and he suggests
(143) that many of these regulations would need to be spelled out by laws.



26 —— E.Asmis DE GRUYTER

4 Conclusion

Epicurus offers a new conception of justice as a way for humans to attain their goal,
pleasure. Humans develop their rational capacity, first, to devise the use of a
compact to secure a reciprocal benefit and, at a later stage, to enforce such com-
pacts by the use of laws. This is a progression, on the part of some individuals, to the
basic virtue of practical intelligence. This virtue serves as the basis of all other
virtues, which are divided into two main types: personal virtues, consisting of the
use of practical intelligence to draw limits to personal conduct; and justice, using
practical intelligence to draw limits to social behavior by means of compacts.

There are two features that are new about this conception: first, the separation
of justice from laws; and second, the conception of justice as a natural development
of the rational capacity of humans. Naturally, justice is not something divine, nor is it
inborn in humans. Instead, humans develop compacts of justice naturally in
response to their circumstances. Among them, some individuals acquire the virtue of
justice as an infallible disposition to keep compacts of justice. It follows that what
makes justice natural is the use of compacts. Social institutions are thus naturally
posterior to the ability of individuals to use compacts as a means of obtaining one’s
goal, pleasure.
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